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PREFACE. 


Tiir object of Uus Work ia to place before tlic profeeatons to wliicli 
it is ad(Ircs8e<I» tlic legal liabiUtica that* members of those 
professions incur in their various relations as employed and om- • 
jiloycra; it is not, therefore, otic vliidi is Qxclusi^ely intoirded 
for the legal pructitloiicr ia the actual practice of the law, but has 
more especial reference to i>crsoitf engaged in engineering and archi¬ 
tectural pursuits and operations. The Work indicates •the rocks 
and shads by which those, so engaged, are surrounded in tlie 
daily transaction of their matters of business; a^l it seeks to 
be a guide to tliem in tlio several legal liabilities arising in the 
practice of their prafession. ** lU ihoA doca first vrmyj in 
ansinerahlc fi/f all comeqMcrUud davMges,*^ is a fimdamentul prin¬ 
ciple of law whieli cannot be too strongly impressed ujion those for 
whose especial use tliis Work is dcsignoi]. 

The Work treats of 

1. Oontincts generally. 

2, Coniiacts with cor)K>i*AtioDS. 

<1. Kxtm works. 

4. Party walls and injuries to buildings 

5. Arbitrations. 

C. The relation of architects and surveyors tp employers. 

7. TIic liability of contnictora for damage done to worka 

8. The liability of niasWra for injuries to servants in the course 
of their cmployiiient, and other persons. 

9. Diflercnccs between masters and workmen. 

10. Coinbinations of mstsiersand of workmen, strikes, &c, 

11. The Truck System. 

Under each of these divisions, the law, as contained in the 
Statute Book, and as expounded by the CouriiS, will be found 
fully set forth anT) explained. 

2 , Dr. JoIinson*i Suildinffi, 

* Inntr TttapU Lurty 
11 i7ov. 1859. 
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ADDENDUM. 


Since t)ie Hlieots of tbia Work wore printed off. Judgments have 
lioen given by tUe Courts of Quoen's Bench and Exchequer in a 
recent case relating to the law of conibiimtiona or strikes ; and as 
it is one of coiisideiable it]ii>ortaDCO and lias created much, public 
intercHt, the facts of it aro here stated, in order that they may be 
read in connexion with the cha)>ter of this Work on Combiimtious 
of M^isWrs and of Workmen, poU^ {lago 116. Oiio William Perliam 
had UKcti convicted by one of the metropolitan police magistrates 
under the 6 Geo. 4. c. IS!), § 3, of having, within six calendar 
months before the complain^ unlawfully, by threats endeavoured 
to force one W. J., who was then and there a workman, hired 
ill his trade and busiuess of a mason by T. P« and W, P., to 
depart from his said hiring, contrary to the Statute f and com* 
mitted to the Houso of Correction at Coldbatlwfiolds for the space 
of t^o calendar months. Ujion appeal to the Middlesex Sessions, 
the conviction was affirmed; and, subsequently, the Court of 
Qucen*s Bench was moved to issue a writ of /ui6eas e^U9 to 
bring up the body of W. Perham, with a view to quashing the 
convietion. It was urged by the defendant’s counsel, 1st. That 
the conviction should have set out the threats, in order that the 
Court might Judge whether they were of such a nature as to be 
within the Statute. And, 2ndly« That the conviction did not follow 

the words of the Statute, and did not state that the threats were 

_ # 

made to W. J., or to any other person. But it was held that, 
inasmuch as the offence was stated in the words of the Statute 
declaring the offence, the conviction was good under the Metro* 
politao Police Act,*2 & 3 Yict. c. 71, § 49; and further that, 
independently of that Act, the offence was sufficiently stated.^ 


' 1% ft William Pciham, 5 Jar. (N. 8.) 1212; 1 L. T. (N. 6.) 21. 



XU 


ADDIMOUIC. 


The inforoatioQ upon which this copTictioD proceeded was in 
writingi and tlie informant |tated as followslive, and 
am in the employ of Messrs. P.t &c. On Saturday night, the 
lit October instant, I was in a beer^op in the Goewell-road 
with W. J., and fifteen or sixteen other workmen, all engaged 1)y 
Messrs. P. as workmen. W. Perham was there,—he came in; he 
aaid to the men, *If you dare work we shall consider you els 
blacks, and when we go in we shall strike against you, and strike 
against* you ail over London ho followed us all the way to my 
house.* Upon an implication to the Court of Exchequer for a 
writ of habeas corpus, that Court not only concurred with the 
Court of Queen's Bench in the grounds upon which it refused the 
writ, but affirmed the oonTiction, and held that the information 
sufficiently stated facts which constituted an offence under the 
Statute.' The offence, the Court said, is not the threat, but the 
forcing or endeavouring to force a workman to depart frAn bis 
employment; and all questions as to whom the supposed threats 
were addressed, and whether they were of the description calculated 
to produce the effect mentioned in the Statute, are only matter of 
evidence j so that if the magistrate is satisfied of those facts by the 
evidence, he may draw up the conviction in the very language of 
the Act. The above case also shows that the information of an 
offence against the Act having been committed need not be in 
writing, and that if all the parties appear before the magistrate 
without any previous iDfoRnation, and he then bean the case, the 
conviction will be suppoiiod* 


1 Beg.«. Perham, 5 Jar. (N. 8.) 1821; 1 L. T. (N. 8.) 106. 



THE LA.W IN RELATION TO TBE 


Of 

ENGINEERS, ARCHITECTS, BUILDERS, 

AND WORKMEN. 

L 

CONTRA.CTS. ' 

1. Oenerally. 

A CONTRACT or agreoinoiit is composed of two partly imposing 
reciprocal obUgatiozui upoa each of iho parties to it in o^er to 
compel each to perform his part of the agreement; and it imports 
two considerations, that U^to sajr, the |)erformanoe of the agreement 
on either side is the consideration for the performance of the agroe^ 
moot on the other side. These may bo stated as the general natare 
and constituent elements of a oontmet. 

Generally, with regard to contracts it is further necessary to 
state that the essence of a contract is that it be made without 
fraud; that is, that there be no ciroumstances concealed by mtber 
party to the contract which it was essential for the other to know 
at the time of enteriug into it, If a contract be tainted by fraud 
or by such a concealment of facts within the knowledge trf^one of 
the parties to the contract as would amount to fraud, the contract 
cannot be enforced. What amount of concealment will make a 
contiact fraudulent, would be a question for the Court, if proceed** 
ings be taken to enforce it. Cases, howerer, hare frequently 
occurred in which, upon entering into contracts, misrepresentations 
made by one party haye not been in any degree relied on by the 
other pMty. If the party to whom the representations were made, 
himsehf resorted to the proper means of verification before he 
entered into the contract, it may appear that he relied on the result 
of bis own investigation and inquiry, and not upon the represen¬ 
tation made to him J)y the other party; or if the means of inves¬ 
tigation and verification be at hand, and the attention of the party 
receiving the representations be drawn to them, the droumstancaa 
of the Oise may be such as to make it incumbent on a court of 
jusUce to impute to him a knowledge of the result, which, upon 

h 
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doe inqotfy, he ought to havo obt&inci^, and thus the DOtiou of 
reliance on the repreaentatioijip made to him may be excluded 
When the Court is endeavouring to aaoertain what reliance was 
* pl yed on reprewntations/ it must consider them with reference to 
the subject txuktter and the rotative knowledge of the parties. If 
the subject is capable of being aocuratelj known, and one party is, 
or is supposed to be, possessed of accurate knowledge, and the otiicr 
if entirely ignorant, and a ooutract is entered into after represen* 
tatioDs made by the party who knows, or is supposed to know, 
without hay means of verification having been resorted to by the 
o^er, it may be presumed that the ignorant man relied on the 
statements made by him who was supposed to be bettor informed : 
but if the subject is in its nature uncertain; if all that is known 
about it if matter of inference from something else; and if tlie 
parties making it and receiving representations on the subject have 
equal knowledge and means of acquiring knowledge, and equal skill, 
it is not to be presumed that the representations made by one would 
have much or any influence upon the other.' Moreover, a colla* 
teral statement made at the time of entering into a contract, but 
not embodied in it, in order to invalidate the contract, on the 
ground of ite being afcauduleut statement, must be shown not only 
to have been false, but to have been known to be so by the party 
making it, and that the other party was thereby induced to enter 
into the contract*' Again, it has been held that a party who 
holds out a fact as true, and induces another party to act on tho 
belief of the fisct,is precluded from afterwards denyiug the fact 
which he held out as being true.' 

If ajoentraet be entered into under fiuudulent representations, 
eo soon as the ftandis discovered, the ooutract should be repudiated j 
aa if it be not, and, notwithstanding the fraud, be executed, pay¬ 
ment for the value of the work actually performed cannot be 
claimed. Thus, wherea person was engaged to convey away certain 
vubMsb at a specified sum under a fraudulent representation by 
the emplc^er aa to the quantity of tiie rubbish which was to be 

1a EH action for the value of the work 
aotually done, that the contractor could recover only according to 
terms of tiie apeciai contmot; although, when he discovered 
the fraud, be might have repudiated the contract and sued the 
miqiloyer for deceit' 

& Oapbamv. 8luUito,7Bm. lit. 

* Moms e. Heywotih, 10 Msa and W. 147. 

• nekaid a Snn, C A. ud S. ies* 

^ Sshiay r. Tegf. fi Uea and W. AS* 
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With regard to entering into contracts generally; the following 
obaerration of Lord St, Leonards a recent oase in the House of 
Lords msj be quoted; referring to the case of Tawney r. Crowthe,^ 
and Lord Thurlow's judgment thereof he said that it is^en* 
anthorit; for this :—** That if terms be reduced to writings and a 
man says that he will abide hy those terms, and will sign the agree* 
ment, although he does not sign, he is bound hj that agreement; 
that is what the case amounts to aa an authoritjr; and it is a very 
important case. There are beeidee ” he said, ** sereral oases in 
which a single note written by one party to a eol^tor to draw aa 
agreement independently of agreement, has been held per* 
fectly Tali<L I will just mention the names of three ; Western e. 
Russell Thomas v. Dering ;* and Oibbins e» the Board of the 
Metropolitan Asylum.^ ^ese casea,** he added, ** settled the 
matter"* 

A tender of a specification of contract for soarenging docks which 
concluded with an engagement ** to execute a contract ou the pre« 
ceding conditions within fourteen days,^ was held not to bind the 
person tendering to produce the contract for oxccutioni ae it would 
be the duty of the party to whom the tender was made to prepare 
the contract; and in the same case it was held that a oontiuot for 
Bcarenging the docks whs not within any of the exception# to the 
gooeral rule, that a corporation aggregate can only be bound by 
contract under seal, os to which see poH.^ 

When a building coutraet or coutraot for the execution of works 
of any kind is of considerable magnitude, the parties to it before 
concluding the contract hy tiie affixing of their reepeotiye aigna* 
tures, will of course act under the advice of their lolidton. 
Tradesmen connected with the building trade, hdwever, sometimes 
are found to enter into contracts almost without ^having a know* 
ledge of their contents, and without reading them, or even un* 
derstanding the conditions which they undertake to fulfil, and 
without a duplicate contract being made to be retained in their 
possession. Such persons cannot be too earnestly cautioned to nse 
the utmost droumspection in this reqpeet^ and not to enter into a 
contract without an examined duplicate of it, duly signed, being 
left in their possession* On the other hand, the employer should 
be careful, on his part^ to see that in r es p e c t of the w^ contacted 

^ d Bro. C. d. 16L T. sadB. IST. 

* 1 Ees. 7S9. ^ 11 Bear. L 

* Bidgway a Wkarieu, 4 Jar. (H* B.) 179» 178» 

^ Loodoo Dock Oowpany a SUmott, 8 B. aiU 847; 87 Xi» J« Q* & 118; 
4 Jar. <N. a) 70. 
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foVf he do6i not waire any of the condiUons of the contract; for if 
the work be badly done, he tn%y find that, owing to Lis waiver of 
a material condition of the oontract—as the certificate of the 
^arohiteot or anrveyor being given before payment for the work—ho 
is without any remedy. 

2. Letters or Correspondence, 

In order to constitute an agreement by letters, the answer to 
the writtep proposal most be a simple acceptance of the terms 
proposed, witboift the introduction of any new or different 
torma and in oidor to form a contract by letter, of which the 
court will decree a specific performance, nothing moit> is necessary 
than that the amount and nature of the consideration to he paid 
on one side and received on the other, should be ascertained, toge« 
ther witli a reasonable description of tlie subject matter of the 
oontract* In every contract there must be muttiallty, otherwise 
specific performance wilt not be decreed f and if it be signed by 
one party only, it will be good to charge him within the statute of 
frauds ;* and it may be enforced in equity against him; hwt by 
filing a bill for specific performance, it becomes binding on the 
other also.* Letters, however, may not in themselves constitute a 
complete contract Therefore, where a letter signed by both pai*- 
ties specifying the prices to bo charged for some work to be done, 
it was lield not to be a complete contract; and that parol evidence 
WEB admissible of a contemporaneous agreement us to the period 
of payment.* 

With regard to the acoeptanco of a contract by letter, it has 
been held, tliat a letter offering a contract does not bind the person 
to whom it is addressed to return an answer by the vety next post 
after its delivery, or to lose tho benefit of the contract, and that an 
answer posted on the day of receiving the offer is snfiScient. A 
contract in such a case ia accepted by tbe posting of a letter de- 
daring its acceptance, and a person putting into tlie post-offico a 
letter declaring his acceptance of a contract offered has done all 
that was necessary for him to do, and is not answerabie for casu* 
alties ocGurriDg at the post-office.^ This, it should be observed, was 
in affirmation of a judgment of the Court of Sessions m Scotland, 
with reference to a contract for the sale of iron, and in some de- 

V ' 

> Holliad V. Syrs^ 3 Sim. sad 8.194* * Kennedy v. JLee, Z Her. 441. 

^ Howdl e. Oeorga 1 Msdd. 1. ^ Sstoa v. Binds, 7 Vet. J. 289. 

* MarUn e. Mitchell, 1 J. and W. 428. * Ksapp e Harden, 1 Gale, 47. 

f Dunlop f. Higgine, 1 H. L. Css. S81; 12 Jar. 295. 
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gree had reference to the peculiar cuatoma of the iron trade* It 
has^ however, an importaHit bearing on the subject of oonti^acts 
generally. < 

Where an agreement has been commenced by letter, bat in the 
course of the treaty an offer made by letter is verbally rejec^d * 
the party who lioa mode the offer ia relieved from his liabiUty, uu* 
less he consent to renew the treaty. The party who lias rejected 
tho offer cannot afterwards, at his own option, convert it into an 
ngi'ccincnt by acceptance without a renewed offer from the other 
party.' A letter making an offer, and adding, Send a^reply by 
return of post,** is conditional, and docs not constitute a contract 
in the absence of a reply.* 

3 . Hov) CoTiatrutd. 

Generally with regard to instruments in the nature of a con- 
tract, it is to be observed tliat iu construing them the words are to 
be construed according to their strict and primary*acceptation, 
unless fix>m tho coutext of tho instrument and tlio intention of the 
[MirticB to be collected from it, they appear to bo used in a different 
sense, or unless in their*strict sense they are iocajiable of being 
carried into effect; subject, however, to this, that tlic meaning of 
n {mrticulur word may be shown by parol ovidenoo to be different 
in some jiavticular iiluce, trade, or business, from ita proper and 
onlinary acceptation.* 

« 4 . Stampe. 

It is important that contracts and agreements between parties 
should bear tlie proper stamps. If unstamped, or U bearing 
stamps which are not of the proper value, they cannot bo enforced 
by cither party until they are pro]»crIy stamped. Moreover, if an 
agreement cannot be read in evideuce for want of a stamp, the 
party seeking to enforce it cannot recover the value of the work 
and labour to which the agreement refers, although other party 
to it may have had the benefit of such work and labour.* The 
Court cannot look at an unstamped contract to ascertain whether 
certain wotka arc included in it or not.* 

A specification referred to in an agreement, but not annexed 

^ Sheffield Canal Compaoj v. Sheffield and Botherham Bailway Company, 2 
BaUway Cas. 121. « 

• Kirky f. Trotter, 1 F. aod F. N. F. 514. 

* Malan f. May. 13 Mee. and W. 511; 14 L. J. Back 48; 8 Jur. 18. 

* Hoghes «. Bndd, 8 DowL P. <X 478. 

• VincMt V. Cole, 3 C. and P. 481; M. and H. 257. 
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tbereb^ mMj he stamped as a separate instrument; and where 
seTeral penons enter into a contract to db respectirely certain dif¬ 
ferent kind of works set forth^in a specification, the contract so 
entered into is not joint, ^ut sereral; and the part of the specifi- 
haUbn only which relates to the work to he done by any one of 
the contractors is part of the agreement of such contractor, and 
may he stamped accordingly by hinL^ 

5. Conditiona Precedent. 

A conation prQcedont in a contract is a rcq^ulrement that some¬ 
thing shall be done either by one of the parties to the contract, or 
by some third party before the right to payment under the con¬ 
tract shall accrue; thus, a bill in Equity stated that the plaint if& 
contracted with a corporation to perform certain works, and the 
corporation agreed to pay for them in a specified manner, with a 
proyiso that ao sum of money should be considered to be due and 
owing, nor should the plaintiffs make any claim against or demand 
upon the corporation for or on account of any work executed by them, 
nnless the engineer of the coq)oratiou should certify the amount, 
and that the plaintiffl were reasonably entitled thereto; and that 
in cases of disputes or differences arising touching the works, or the 
construction uf the contract, or oonceniing any certificate, order, or 
award which might have been made by the engineer, such dis¬ 
putes or differences ahould be referred to and decided by the 
engineer of the corporation; and that it should not be competent 
to the plaintifik or the corporation to except, at law or in Equity, 
to any hearing before or determination of the engineer; nor 
should thd engineer be made party to, or required to defend or 
answer any suit or proceediog at law or in Equity at the instance 
of the oorporaticHi or of the pl^tiffs; nor should he be lequired or 
compellable by uy proceedings whatsoever, either at law or in 
^Equity, er otherwise, to answer or explain any matter touching or 
relating to any certificate made by bimr Tlie bill also stated that a 
portion of the works had been completed by tbeplaintifib; but that 
the engmeer, acting under the direction and in collusion with the 
corporation, withheld his certificate of such completion, and thereby 
prevented the plmntifih from reoeiTitig payment therefor; and that 
he also, under the like direction, refused to certify the correctness 
of the plaintiffs* claim respect of such work^or to deliver his 
award as arbitrator in respect thereof The bill (which was filed 
against the oorporation and their engineer) prayed that the with* 

1 Bnggs e. Feti, 11 Jur. Oil. 
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bolding of the certificate hj the engineer might be dedared a 
frand upon the plaintiffi, ited that the/ might be declared entitled 
to receive such an amount of moifejr for the work perfonned hj 
thorn aa tbejr would have been entitled to if euch certifloate had 
beoa granted ; and it was held by Stuart, V. (7., and Erie,«/., that it* 
was of the very essence of the contract that no sum should be con¬ 
sidered due and owing to tlte plaintiiEs on account of any of the 
works executed by them, unless the engineer should certify the 
amount; and it appearing tlMt the engineer had not refused to 
discharge his duty according to the contract, and had not done 
nnything to disqualify himself, but that ho waa^mdy Ind willing 
to discharge the same according to the terms of the contract, but 
that the coniittctors declined to submit to hisdeoiaioD, tbs bill was 
dismissed, with costs, as against the defendants.' 

This decision having been appealed against, it was affirmed by the 
Lord Chancellor on the ground that tlie certificate of the engineer 
was a condition precedent to the right of the plaintiffs* to recover as 
well in Equity as in law.' In giving judgment his lordship said, 
** The plaintiffs are driven to sustain thoir bill by insisting that the 
accounts are so complicated, intricate, and voluminous, that they 
cannot be perfectly dealt with or disposed of by any action at 
law. .... 1 should always be disposed to regard the jurisdic¬ 

tion of the Courts of Law and Equity with respect to complicated 
accounts as so far concurrent that, where the parties have proceeded 
at law, I should be unwilling to withdraw the case from the 
court merely because a Court oi Equity could more conveniently 
disjjose of it; and 1 should not think myself at liberty to refuse 
the aid of this Court, when invoked, because a Court of Common 
Law could completely settle the whole of tiio disputed acSouuta, »• • 
1 sliould not think therefore that the more fact of the Accounts 
being capable of settlement and adjustment in a Court of Isiw would 
bavo prevented the jdaintifi being entitled to an account, if there 
was no other objection in their way.** 

The following case further illustrates the bearing of the archi¬ 
tect’s certificate :—A building contract contained a proviso that the 
payments*thereby agreed to be made to the builder should only be 
due, provided the certificate of the surveyor of the employer ibr the 
time being should first be obtained; and an action being brought 
for the balauce alleged to be due on the contract, it was held that 
under the gener^ issue the absence of tbe oertificate of the sur¬ 
veyor was a good answer to tbe action; and that the plaintiff was 

^ Scott t, liverpool Corporstioo, 97 L. Qumo. S41; i (N> S.) 408* 

* Ib. 5 Jv. (N. a) lOS. 
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not at liberty to show that it was withheld fraudulently or coU 
lusdrely with the defendant' * 

A oondition in a contract ta refer to arbitration any ^^uestion 
which may arise ont oS the contract will be, if so stated, a 
Condition precedent to the right to sue on the contract; but 
unless the condition expressly stipulate that, until arbitration 
had, no action sliall be brought, its performance is not precedent 
to the right to sue on the contract. In oases where the condition 
is not precedent to the right to sue, if either party sue without 
offering to refer, it is open to the other party to apply for a re¬ 
ference udder S^tion 11 of the Common Law Procedure Act, 
1854.* Again, if a contract provide that disputes should be settled 
by the usual mode of arbitration, but that the contract should not 
be Toid on that account, the Court will, under the Common Law 
Procedure Act, 1654, stay proceedings on an action to recover 
damages for breach of warranty, if there be nothing on the record 
to show thabany question of fraud could arise, and nothing in the 
affidavits to show such an alteration of circumstanceB as to induce 


it to withdraw the matter from the mode of investigation which 
the parties themselves had selected* * 

Where a building is intended to be erected, or repairs done 
upon or alterations made to a building on a man's own land, 
under a special contract containing a condition precedent, which 
is unporforined by the contractor, the mere fact of the owner 
taking possession does not raise any inference of waiver of the 
condition precedent, or of entering into a now contract; and 
therefore an action will not lie eitlior upon the special contract, 
or upon an implied contract to pay for the work done accord¬ 
ing to Us* valua* In a building contract it was provided that 
the contract should not be vacated by any additions or alterations, 
but that the price to be paid for such alterations should be 
settled by a surveyor, who was to be sole arbitrator in settling such 
price, and all disputes arising in or about the premises; and the 
employer agreed to pay certoin proportions of the contract price 
upon receiving a certificate in writing signed by the surveyor, tes¬ 
tifying that certain portions of the building bad been done, and his 
approval thereof, and the balance that should be found due after 
deducting the previous payments, within two months after reoeiv- 


^ Hllner v. Fi^d, 20 L J. Sseb. OS. 

* Roper V. Lendon, 28 L.V. (N. 8.) Q. B. 280. Bee aUo Horton v. Bajer, 5 
Jur. (N. 8.) no. 

* Einoh V. Jq. Tborn, 4 C» B. 58S. 

* Manro t. BoU, 4 Jor. <N. &} 1281, Q. B» 
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ing the mirrejor'e certificate tliat the whole of the works had beeu 
completed to his aatisfactittn; and it was held that the surveyor's 
certificate was a condition precedent to the builder's right to sue 
upon the contract in respect of alterations. And where the arohi> 
tect checked the builder's chaigea and sent them to the defendant, 
it was furthei* held that this did not amount to such a certificate 
of satisfaction as to enable tho builder to sue the defendant, although 
the dcfaiidaut had not objected to pay, on the ground that no suffi- 
cioDt certificate hod bccu I'cndcred.^ Again, where work is not 
duty ]>crfoi*ined according to a special contract, and there is a com* 
moil couut in the deolaratiou for work, labour, ai^d materials, and 
also a common count for the same as well as a special count, it is 
open to the defendant at the trial to prove tho inferiority of the 
work and materials; and in that case the plaintiff would only be 
entitled to recover on the common count for so much as the work, 
labour, and materials ai'e worth.’ Then where a specific contract 
has not been |)erfoiined, a plaintiff cannot recover upon it on a 
go acral htdebitalwi count; and the defendant, therefore, on a plea 
of non (utnttnjmi or nuntpuim tmUbiUUus, may show that the work 
was done under a 8|>ecific«contract, and that such contract was not 
performed. Where, however, tlio plaintiff is entitled to recover a 
qitanturn meruiV, tho [jlea of nan aoKumjmior nwiqtuim inthbiiahu 
to such a count puts iu issue tho quantum of tho value; and if no 
value have been given, tho plaintiff would not be entitled even to 
a nomioal sum.’ 

If two persons outer into a contract in which there is a condi* 
tion precedent of an act to bo done by one of tbein within a cer* 
tain time, which is omitted to be done, and aftor some delay the 
other pariy to the contract offers to renew tlie contract provided 
the act is done within a week, and the offer is not distinctly accepted, 
he is at liberty to I'etract tho offer at any time before the other 
party has signified his acceptance of or acted upon the terms of it* 
Again, if a contract contain a condition precedent, and a party 
to it by his own act disables luinself from fulfilling his contract) he 
thereby makes himself at once liable for a breach of it, and dis¬ 
penses with ^he necessity of any request that he will perform it by 
the party with whom the contract is made.’ 

^ Morgan v. Kniie, 8 M. and fi. 78; S Bing. 672« 

* Ohnppel s. Hicks, 2 C. nod M. 214 ; 4 Tyr, 48. 

^ Oousizia 9. Paddoo, 4 Dovl P. C. 488; 1 Gale, 805. 

^ Oilkes V. Leoaino, 4 Jv. (N. 8«) 68f, 0. P. 

’ Lovelock V. Fraoklio, 15 L. J. Q. a 146 ; 10 Jur. 246 ; Sliat v. Stone, 8 
Dow. and L. 580; 15 ^ J. Q. B. 148 ; 10 Jur. 846; Coinei v. fimiUi, 8 
Dow. and L. 482; 15 Met. sad W. 289; 15 L. J. Bzeb. 106. 
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6 . Cowna/nta. 

% 

With regard to coyenanta, it is to be obserred that bo precise 
* form of words is uecessaxy to constitute a ooTeDut; and that it is 
enough if the intention of the contraeiing parties is apparent from 
the general scope of an instrument under seal; more espeoially 
where it commences with the words It is hereby agreed by and 
between the said parties in manner following/^ 

A ooyenant in a demise of land for building purposes to the 
effect t&t, on tjie buildings " being coTered in, they [the defen-* 
dshts] would cut good and sufficient roads iuj througb/4tnd over the 
meadows, and construct a good and sufficient sew^ under the in* 
tended roads for the common use of the plaintiff and all other les¬ 
sees or tenants of the other portion of the meadows,** the plaintiff 
also oorenanting to pay as his proportion towai*da the repair of the 
ro^ to h<^ laid down; it was held that the defendants' covenant 
was not satisfied by their making a road up to the plaintiff’s 
, houses, but that as soon as those houses were coTored in, the de* 
feudants were bound to make good and sufficient roads over the 
whole meadows as contemplated by the building sohemo, although 
no other houses than the plaintiff's had heon built^ 

Again, a corenant within a given period to erect certain build« 
ings, the whole of which were to be left to the supcrintcndenco 
of the plaintiff," is an absolute covenant; and the clause rcs^iectiog 
the superintendence merely .grants liberty for the plaiutiff to 
superintend the buildings, but imposes no duty, so as to make the 
superintendence a condition precedent or concurrent^ 

An ^Wnor of an estate covered it with houses, and sold some of 
them subject to a covenant not to carry on any trade, business, or 
calling therein, or to otherwise use or suffer the same to be used, 
to the annoyance, nuisance, or injury of any of the houses on the 
estate; upon a bUl for an injunction to restrain the carrying on of 
a school in one of such houses, it was held that the carrying ou of 
a ladies’ school in one of the houses was a breach of the covenant, 
and that die covenantee had not waived the benefit^ of the cove¬ 
nant, though he had permitted other houses held under the like 
covenant to be used as schools.^ 

It is necessary to bear in mind that^ if a person contract with 

^ Wood V. ^Copper Hlnen* Coapsny, 7 C. B. SOS. 

* Misofi V. C<4^ 4 Exob. Bep. $75. 

* Jones T. Connooh, IS L. J. Rveb. S71> Each. Cb. 

^ Eonp v. Sober, 1 Sim. (N« 8.) 517; SO Ii. J. Chanc. 602; 15 Jar. 456. 



ENGIKSEBS, ARCHITECTS, BUILBEBS, Ain> WOBKMBK. II 


another to build a bouse or other premises ivithui a reasonable 
time, it will A no defence\o an action for breach of the covenant 
that a reasonable time bad not elap^ since the plaintiff required 
the defendant to build the house. In suoh a case the terms of the 
contract avoid the necessity for any requisition by the plaintiff^ 
the defendant to build the house.^ 

The following as an illustration of the law as to implied covo- 
nants in contracts. An agreement was entered into between a 
corporation and a contractor for works, whereby the corporation 
agreed to let to the contractor the making, oonstructiug, and com¬ 
pleting works which they were empowered by Aet of Parliament 
to make, according to a si>ecificaUon and plans annexed, at or for 
12f305i., and ** on the conditions and in manner hereinafter men¬ 
tioned and the contractor agreed to take the works and com¬ 
plete tho same in manner set forth in the specification, and for the 
sums and subject to the provisions thereinafter mentioned. The 
agreement went on to provide that the cootraotor should construct 
certain of the works, described in tbe specification as the “ first 
portion* thereof, for 73182., to be piud as in the specification men¬ 
tioned ; and that he should also ooostruot the second portion*’ so 
described for 49872., subject to the following provisions, that is to 
say, ** lliat the aaeent of the Commissioners of Woods and Porests 
shall be given to the corporation to carry out tho said last-men¬ 
tioned works, BO far as the same affect the land or soil of tho 
Crown, and that the corporation are not prevented from carrying 
out tlie lastr-mentfoDcd works by ^he Pastern Union Bail way 
Company; and further, that the approbation of the Lords Com¬ 
missioners of the Treasury is given to the corporation tq borrow 
on bond or on mortgage of the rates and property of the bdrough^ 
such sum or sums of money as may enable the corporation to pay 
for the same.” In an action by the contractor against tbe corpo¬ 
ration upon this agreement, tbe declaration assigned for breach 
that the corporation had omitted within a reasonable timo to pro¬ 
cure and obtain the assent of the Commissioners of Woods and 
Porests, and the approbation of tbe Lords Commissioners of the 
Treasury, or to permit the contractor to commence the second por¬ 
tion of the works j it was held that there was nothing in the lan¬ 
guage of Hie agreement to warrant the Court in implying a cove¬ 
nant on the part of the corpozation to obtain the assent and ap¬ 
probation therein iftentioned.' • 

A covenant not expressly embodied in a contract may be im- 

^ Fisbsr V. Ford, 4 Jur. 10e4» 

> Smith Harwich (Mayor, SC. B. <N. A) e51; 8S L. J. C. F. 257. 
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plied. Where a deed recited that a Waterworks Company had deter¬ 
mined to construct a well» and that the engineers of the company 
had prepared the necessary drawings, and bad made a general spe¬ 
cification referring to tlie drawings of all the works to be done^ and 
of the materials to be found and provided for the purposei Ac .; and 
the specification so made, which was under the seal of the com¬ 
pany, contained the Ibilowing (uiasage;—**Tbe contractor will be 
required to sink the well to the depth of 120 feet, after whicli the 
^company will tiuderlake the erection of the permanent steam-en¬ 
gine, apd permit the pumping to be performed by it, sufficient 
intorral of time^being allowed for the erection of the steam-engine, 
und such time added to the period assigned to tho contractor for 
tho porfonnance of the work it was bold that there was an 
implied covenant on the pcirt of the company to erect tho perma¬ 
nent Rtcam-ongine as provided in the specification.^ In an action 
of debt for work autl labour on such a contract, the defendant, on 
the plou thut he never was indebted, may go into evidence to prove 
that the work was douo under such cirenmstaueeH, and show that 
tlioro was no implied contract to pay anything ; upon this plea, 
however, tho defendant cannot go into evidence of misconduct, ex¬ 
cept such as goes to show that there was an implied contract to 
pay for the work.* 

With regard to tlie ])aymentof instalments os they become due 
\mdev express stipulations of a contract) it has been held that a 
proviso tliat uc iustalment payable pursuawt to the covenant should 
be recoverable or capable of being enforced, nor should any pro¬ 
ceedings for that purpose be commenced until after the expiration 
of one luoiitU from the day upon which the same should have be¬ 
come payable, docs not operate merely ns a covenant not to sue; 
but tliat the effect of the proviso was to extend the ])eriod for 
payment for one nmnth; therefore in such a case no action is 
nuuntuinable until the month shall have expired.* 

7 . Breadi. of CoTiiracts. 

Leave and licence cannot be pleaded to a breach of contract, but 
the drffudant must show an exoneration or a discharge from the 
el^tioQS of the contract and if a builder undertake a work of 

^ Knight V. Onvassad sod Milton Waicmorki Compaoy, 2 H. and N. 6. 

^ Cboj^ V. WhitabooM, 6 C. sad P. ^45. 

* Folsy V. Plotchor, 28 L. J* Each. 100. 

* DolMonv. Eipis, 2 H. sad N. 19; 88 L. J. Esoh. 240{ 8 Jur. (N. S.) 
470. 



E270nf£SBS, AAOHtTSCn, BUILDSBS, iJ?D WOBKMEB* 


13 


specified dimeoBioiis with ^)eciSed materials^ and dei^ate from the 
specifioatibn, Se cannot recover ntxjn a quantum valAat for the 
work, iabourj and materials.^ 

In a case iu which it was covenanted that the einplojer's en^- « 
neer should have power to direct the wa^ in whicli various poi** 
tioDB of the work should be done, and if it shonlJ appear to him 
tliat the; were not properl; exeetited and with due expedition, it 
should be lawful for him to give notice to the contractor to alter 
an; improper, or to supply proper materials and labour^ and with 
due expedition to proceed therewith ; and if the contractor should 
within seven days fail to comply, the engineer might take the work 
out of Lis liands j and the engineer give notice to the contractor to 
supply proper and sufficient materials and labour for the due pro* 
Hocutlou of the works, and with due expedition proceed there* 
with : the contractor for seven days having refused to comply with 
a notice given in pursuance of the contract “ to supply all proper 
and sufficient materials and labour for the due prosecution of the 
work, and witli due expedition to proceed therewith/’the engineer 
thereupon took the work out of his hands. An action being 
brought on the contract, it was hold that the notice given to the 
contractor by the engineer was sufficiently specifia'^ 

With regard to contracts for the salo of articles of manuiao* 
turc, as machines, Jtc., it has bceu held that if a person contracts 
with another for the sale of a particular article and breaks his 
contract, the proper damages are such as may fairly and reasonably 
be considered citheh as arising natumliy from tho breach of con* 
tract, or such as may reasonably be supposed to have been in the 
contemplation of the parties to tlie contract at the time made 
it os the probable result of the breach of it.* Moreover, where a 
contract is made under special circumstances which are commu* 
nicated by one of the contracting parties to tlio other, tho damages 
resulting from a breach of the contract, which the parties would 
reasonably be supposed to liave contemplated, are the amount of 
injury which would ordinarily follow ftom such a breach of con¬ 
tract under the special oircumstanceH* But if the special cifoum- 
stanccs are Unknown to the part; breaking the oontiwt, he, at the 
most, can only be held to have contemplated the amount of injury 
which would arise geneinlly, and in the great multitude of oases, 

ElUs f. Hamlsm, 8 Tacoi (2. 

* Fsulisg V. Persr (Mayor, kcX 10 Each 753 ,* 24 L. J. S. (S, S.) Szoli. 
128. 

< Sinead v. Foord, 28 L. J. (K. &) Q. B. 178* 
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not affected bf any spetial circamstai^eea ttom auch a breacb of 
contract' ^ 

When, a specific tbing U ^e subject of a contract, and it is 
doubtful wbat that specifio thing is, any &ot may be gtyen in evi¬ 
dence which la within the boowledge of both parties in order to 
identify it. Where a preliraioary conversation passed between 
two persoDS as to wool which one of them had for sale, and the 
vendor said that, besides his own clip of wool, he bad bought the 
clips of some of his neighbours, naming them, and that altogether 
die qusz)tity was 2300 stones, 100 stones more or less; shortly 
after the other party (8.) wrote to the vendor that he desired him 
to offer for your wool** 16a per stone delivered, and to which the 
vendor replied accepting die offer. In pursuance of this contract 
the plaintiff tended 2505 stones, which (S.) the defendant re¬ 
jected, on the ground of excess in quantity. An action being 
thereupon brought, and a nonsuit entered with liberty to move to 
enter the Verdict for the pliundfi^ it was held totam curiam that 
the preliminary conversation was admissible to show to what the 
contract referred; and (per Campbell, <7. and Erie, Wight- 
man, dumUienU) that the written c<Mitract did not make it a 
condition that the quantity should not exceed 2300 by more than 
100 stones, and that it was a question for the jury whether the 
excess was so unreasonable as to entide the defendant to reject the 
wool tendered.* 

If a contract be entered into for the execution of works as a 
whole, it will not be less a contract as to the whole, because par¬ 
ticular parts of the work are required by the contract to be con- 
struetod.in a particular manner, and nothing is said as to certain 
other Works required to completo the oantract as a whole. A 
carpenter, &c., agreed to build a house for a gendeman who pre¬ 
pared a specification which contained particulars of the different 
portions of the work. Under the head of " Joiner and Caqienter** 
there was spedfiedtbe scantling of the joists for the different floors, 
the rafters, ridge, and wall pieces; but no mention was made of the 
flooring. The specification stated that the '' whole of the materials 
mendmied or otherwise in the foregoing particulars, necessary for 
the completion of the work, must be provided by the contractor.** 
« At the foot of the specification the contractor signed a memo¬ 
randum whereby he agreed with the employer “ to do all the works 
of every kind mendotibd and contained in the fcr^ing partieulars 
eeoordii^( in every reflect to the drawings furnished or to be fur- 

) Hadky a BaisDdsls, 9 Each. Bq). 941 j 28 L. J. (N. ft) Bash 179. 

^ MaodonsM f. Lon^Uem, 99 L. T* 200. 
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Disked, for a certaia sum, a^d the house to be completed and fit for 
occupatioQ by’ a certain day/* The ^ntractor prepared the floor* 
iug boards, brought them to the premisesi and planed and fitted 
them to the several rooms, but refused ter lay them down wiUiOQt< 
extra payment, because the flooring was not mentioned in Ime 
specification; whereupon the other party to the contract put an 
end to it, took possession of the works, and proceeding to complete 
the building used the flooring boards so prepared and fitted* In 
an action brought by the contractor for work, labour, and 
materials, it was held that ho was not entitled to recover* for the 
flooring as an extra, because it was included in thebontract, though 
not mentioned in the specification; and also that the plaintiff in 
the action could not maintain trover for the flooring boards left on 
the premisee by him and subsequently used by the defendant.^ 

The following case may be instanced as to the effect of a forfeiture 
clause in a builders* contract for delay in the completion of the build* 
ing by the time stipulated. The plaintiff on the 19th April, ISSfi, 
entered into a written contract to build for the sum of 1700i., a 
brewery for the dcfeudaiita, so Gsr as I'^arded the carpenters* work 
within the space of four months and a half next ensuing the date 
of the ^reement, and in de&ult of completing the same within 
the time therein before limited, to forfeit to the ilefondante 40{. per 
week for each week that the completion of the work should be de* 
layed beyond the 31st August; the amount to be deducted ftom 
tlie sum of 1700^ as liquidated damages. The plaintiffs did not 
begin the work for* four weeks after the date of the agreement, in 
consequence of the defendanUnot being able to give them possession; 
they were afterwards delayed one week by the de&ult of their own 
workmen, and four weeks by default of the masons employed by the 
defendants, and the work was not completed until five weeks 
after the time limited; and it was held that under the circumstances 
the defendants were not entitled to deduct from the ITOOL^any 
sum in respect of the delay, either for the one or the four wedca* 
In another case a con^nctor agreed to execute the works of a 
jmblio company, and bound himself for the due performanoe of Us 
contract by Torfeituies, subjecting himself to the arbitrary decision 
of a person nominated by the company as to his liability j it was 
held that he was not entitled to relief in Equi^ against the fot^ 
feiture.^ 

The first count of a declaration was on a^apeoial agreement for 

1 WUlUn 9. FHnaarioe, 8 H. aad N. 644, 

* Holms and aaotbsr f. Oapiy and s&eUHr, 8 Mee. sad W. 887* 

’ Bangwf* Qfest WsMra BaiHray, t Jw. 787* 
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the plaintiff to bnild a house for the d^endant at an agreed price, 
and stated that the phuntiff bed bestowed work on the house, and 
that the defendant abandoned the contract and hindered the 
«plaintiff from completing it; and there was a second eouut for 
goods sold. To these the defendant pleaded non asmmptU, and 
that he did not abandon the contract or prevent the plaintiff fi^om 
completing the house. The particulars of the demand, it should be 
observed, were for work and materials under the agreement. It 
was held that if the defendant had uot hindered the plaintiff from 
compIeAfig the house, the plaintiff could not recover anything 
oEoept for extra'work which was uot in the contract; and that the 
fact that the defendant, when asked for mooejr, had said, he would 
never pay a farthing, was not proof that the contract had been 
abandoned, us the defendant was uot then liable to pay anything, 
the work not being completed.^ 

If a pliuntiff declare on a quantum meruit for work and labour 
done, and materials found, the defeudant may reduce tlio dam ages 
hy allowing that the work was iiiiproi)erly done, and may entitle 
himself to a verdict by sbowing tliat it was wholly iuadeqnate to 
answer the pnrjiosc lutended.* On a special contract for work done 
under the contract, and for work, labour, and matcrialH generally, 
the defendant may give in evidence Uiat tlie work has been done 
improperly, and not agreeably to the contract; and the pliuntiff in 
that case will only be entitled to recover the real value of the work 
done and the materials supplied.* 

The following shows how important it is before an action is 
brought for damage sastained, that the pro])er form of action should 
be adopted. 

A and B having entered into a joint agreement with a railway oom* 
pany to execute a oontiwct called *^the Morley Contract" for the con* 
struction of a tunnel upon the line, A asBigned all his right and inte* 
rest^n tlie contract to B, and the latter agreed to pay A a given 
stun " on the completion of the said contract." After this ^reement 
had been entered into between A anl^'B, it became necessary to 
Jkr the levels of the line, and B, byjrfmment with the company, 
abandoned the contract, and anothipwas entered into between the 
company and other persons, und^Which the tunnel at the altered 
level was completed An actioa^ving been brought by A against 
B for the fulfilment of thdr mu^l contract by B, it was held that 
A was not in a position, upon* the completion of the substitated 

* Bern v. lia«, 8 Osr. sad P. 136. 

* Fsnswerth v. Oenerd, 1 Csmp. 88. 

’ ff. HickA S 0. nd Bl. 814; t I^r. 48. 
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coDimct, to muntain an lotion againat B for the pAjmeut of the 
sum stipulated to be paid hj his agreement vith A, inoamucli as 
the Morley Contract*' sever was completed.^ In suoli a case> how¬ 
ever, it would seem that A might have some claim against B 
damages, though he could not recover on the contract. 

Though au agreement may be put an end to by oonsenti the 
obligatlous incurred under it may nevertheless be enforced, and it 
will not be necessary to sue on tho agreement Thus, if au agi'ce- 
lacnt be entei*cd into for the letting of laud to a builder ou build¬ 
ing leases, and to udvonco hiui money to build houses ou tlio laud, 
tlio money advanced may bo 1 * 000 vercil in atufutnpAt as money lent, 
notwithstanding tluit tho agreement was rescinded/ 

Time may be of tlie essence of a contract; therefore where 
a dofeudant agreed to supply the plaintlir with 150 tons’ 
weight of iron girders at a certain prico per ton, and according to 
plans to be furnished by pkiutiiT Plans were furnished within a 
I'casouablo time from the date of the agreement, and at the same 
time fom*tccn tons' weight of girdci's were otdeied. Four montlis 
after the date of the agreement, tho fourteen tons were demanded, 
and other plans woi'o furuisbed and orders given for sixty tons 
ijioro girders. The defondaot then i*epudiated the contract, and an 
action of iusumpnl being brought, it was held that the contract 
was entire; and that, as tho ^aintilF luid not furnished plans for 
the whole 150 tons within a raisonable time from the date of the 
agreement, he could uot recover for the Dou^lelivery of the feurteen 
tons for wliIcL plaijs had boon funiishod within a reasonable time 
from such date/ But it must be remembered that where a thing 
is to be done within a rcasouablo tim^ the reasonableness of tlio 
time is a question wholly for the jciy/ 

If a contract bo entered into for the cxecutiou of certain worka 
to be used iur a temporary purpose, and a condition of the contract 
be that the material used in the constmetion bo received back 
again; the person for whom the work is executed is bound to put 
the contractor in possestion of the materials. Therefore, where 
plaintiff had agreed with defencknt, who was the mayor of 
borough, to tf^t the hustings for the election of a Member of Par¬ 
liament £ 01 * the borough, '^as be£>re, vritb alterations, for 19A 10«., 
by receiving the wood back again, and tp find labour, ^ f and 

after the election was ended, the mob carried the wood of the 

« • 

* HuBiphnsi v. Joaes, 5 Exeb. C63 ; 20 L. J. Ercb. 88. 

* Jaass v« CoUoD, 7 Biag. 208; 0 U. sod P. 20. 
t Kingdom v. Cox, 17 L. J. C. P. ISO; 12 Jur. 836. 

* Ntison v. Patrick, 8 Oir. and K. 041. 
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hustings avay; in an action for not r|taniing the wood, it was 
held that the defendant was bqpnd to return the wood by putting 
the hustings afely into the possession of the plainti£^ 

« ^n agreement was entered into with a bricklayer in the 
following terms I agree to perform all the laboor neoessary in 
the brickwork, &o., more particularly deecribed in the speoifioatiou 
hereunto annexed, to be measured by the surveyor, and paid for at 
the rate of, on his certificate. Finally, in the event of my not 
prooeeding satisfactoiily, Ac., and on my receiving notice, Ac,, I 
will withdraw all plant, Ac. The money paid for wages to be 
paid weekly; the work executed and measured to be paid for once 
a fortnight" At the end of the specification were these words* 
** All scaffolding, Ac., to be provided by the contractor witiiout 
extra charge.** Disputes having afterwards arisen, and an action 
brought for work and labour, and trover for poles, boards, and 
other maters or tools of a bricklayer, the judge directed the 
jury, as to tise detention of the*materials, that the defendant would 
not be entitled to retain them without an agreement to that effect; 
and that even if there was, it would give no right to use them; 
and the use of the articles would be a conversion in law. He 
further directed that the measure of damages to be given by the 
jury was the price for which the goods could be bought or hired/ 
The following case illustrates the liability of a surety to a 
oontractor's bond, Tbe defendant was surety by bond to the 
plaintiff for the porfermanoe of a contract by a builder according 
to a oertaia agreement. By that agreement, the builder was to 
complete the works for a certaiu sum, and payment was to be made 
to hin^ by the pluntiff, during the oontinuanoe of the work, by 
instalments—via, three-fourths of the cost of the work certified to 
have been done every two months, and the remaining on^fourth 
one month after the whole was completed. The builder applied 
for and received advances ftom the plaintiff exceeding in amount 
the value of the work done by him, for some of which advances he 
g^e security. The work not being done at the specified time, the 
•jlkntiff called in another builder to complete the work, and the 
amount p^ to faim,4dded to tbe advances made ttf the builder 
originally contracted with, greatly exceeded the original contract 
price. In an action ^;ainit the surety on the bond, to which there 
was a plea of non sstybdiMn, it was held that the defendant might 
show, in reduction of damages, that the advance were made by the 
plaintiff not aeoordifig to tbe oontnct^ and that as the work had 

1 roller s. Pitots IS L. J. Q. B. 19 Jv. 6S1, 

* PouitoQ «, WUm, 1 F, sad F, 2f, P, 409. 
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been completed within > contract prioe—after deduoiing the 
advances made, not in accordance irith the ccmtraot, the plaintiffs 
were only entitled to nominal damages.' 

If a licence be obtuned to dig or qnatry stone on the ground 
another person, specific performance of the licence will be compelled 
by the Court 

dig stone be a licence or a lease so &r as its construction by a Court 
of Equity is concerned. Thus, it was agreed that the land, the 
subject of the agreement, was to be laid bare and properly marked 
out ; and the plaintiff being anxious to worie a latter quhattty of 
ground than be bad previously worked, his agent measured off an 
additional plot of ground amounting to 1200 square yards, with the 
dcfondanta consent, and thereupon plaintiff entered into possession 
of the ground bo marked off, and agreed to work the same at the 
price of 4a Cd the square yard. The defendant having brought 
an action of ejectment to recover the additional plot of ground, it 
was declared by the Court below, and affirmed on app^ to the 
Lord Chancellor, that the plaintiff was eotitled to a speoifio per¬ 
formance of the agreement for a licence as regarded the 1200 square 
yards of ground.' 

That which follows has a more direct bearing upon the rights of 
assignees under the bankruptcy laws; but it is also pertinent to the 
subject of the present work. A builder contracted with the 
trustees of a certtin company to build them an hotel fora apeeifled 
sum, and to provide all necesaaty materials (except iron-work and 
papering) to the satisiaotioo of their superintendent, with a pro¬ 
viso, that, in the event of the contractor becoming bankrupt, it 
should be lawful for the trustees to take possession of th^ work 
already done by him, and put an end to the agreement for the 
future, paying him a fiur proportion for the work actually done. 
Before the woik was completed, the contractor (who had received 
several sums of money on account to an amount greater than the 
value of the work done) became bankrupt, having in his workshop 
certain wooden sash frames destined for the hotel, and ^>prDve^nf 
by the superintendent fbrthat purpose, into whidi oertaia puUs^ 
the properi)r of the tnateea, had been inserted; whidx frames 
having been brought hy the tinstees to the hotel, a demand of the 
sash frames, without mentioning tiie puU^v, was made by the 
assignees, to which the trustees returned a pneral refusal to give 
them up. Upon*an action by the aangnees to recover possession of 
the frames, it was hrii^l. That the proper^ in them was not 

' *Wsrrt sad aoothsr v. Cslrwi, 2 Ksv, and P. Ild ; 1 Jor. tfO. 

* Neim e. Bridges, t Jar. 701* 
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; for, it is immaterial whetiier in form an agreement to 
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vested in the trustoeB by force of the^'contract, and subsequent 
approval by their superintendant. 2. That the circumstance of 
their pulleys being inserted into the sash frames did not render 
trustees tenants in common with the assignees of the entire 
chattel/ 3. That the money advanced by the trustees did not give 
them such a lien on the sash frames as authorixod the refusal to 
deliver them up. 4. That by the true construction of the controctp 
a property passed to the trustees in such work only as was actually 
done and affixed to the reality by the bankrupt previouR to the 
bankiwptcy. 5. That the general demand and general refusal wero 
sufficient evidence of a conversion of the sash frames as distin¬ 
guished from the pulleys.' 


II. 

CONTRACTS WITH CORPORATIONS. 

There are rules to be observed on the part of arclntects, builders, 
and contractors, in I'egard to the execution or rather fulfilment of 
contracts, which, if neglected or set at nought, are sure to o]>crato 
to the detriment of one or other of them. The chief rule is to 
observe a literal compliance with every provision of a contract, 
however apparently trivial it may appear to be, aud upon no 
account to deviate from anything required to be done by either of 
the contracting parties in respect of matters of form or substance. 

For instance, pei'sons dealing with railway or other similar com¬ 
panies,, being corporations, should always bear in mind that such 
companies are essentially different from an ordinary partnership or 
firm for all purposes of contracts, and especially in respect of evi¬ 
dence against them on legal triala Persons so dealing should 
invariably insist upon all contracts with them being by deed under 
the seal of the company or signed by the directors, or otherwise 
executed in the mitnnfty prescribed by the Act of Parliament regulat- 
ii^ the company; for there is no safety or security for any one 
dealing with such a body on any other footing. Moreover, it 
diould be bome in mind that the same caution applies to any varia¬ 
tion or alterati<m in a contract which has been made with the com¬ 
pany ; and that the secretaiy or other managing officer of the 
company has of himsdf no independent authority to bind the com¬ 
pany by letters or documents rigned by him.' These rules ^are most 

^ Ihp v. Amitsg^ 4 Mss. sad W. 687 ; 8 Jnr. 849. 

* WaUismi s. ClissUr sad Holjhssd Bsilwaj Companj, 18 Jar. 828 Each. 
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forcibly illustrated by the case of the contractor for the erection of 
the workhouse of the Billerieay Poor Law Union in ISssex, the 
facts of which are of such importance as to justify their being set 
out with more detail than would otherwise have been neoessarja ^ 
By agreement under seal between the plaintiff of the one part| 
and the defendants, tlie Guardians of the Billerieay Union of the 
other part, after reciting nlur) that tlie plaintiff had proposed 
to contract to erect the workhouse at Billerieay, and (perform all the 
works particularised in a 8))ecification prepared By S. and M. (the 
arohitecte) for 5500/., the plaintiff, in consideration of the ^Ay meats 
to be made to him, c^ced with the defendants that he would in a 
workmanlike manner do all the works mentioned in the specifica^ 
tion at the times therein mentioned, and would completely finish 
the whole by the 24th June, 1840. That if the architects should 
think proper to make ntiy alterations or additions in the progress of 
the works, they should give to the plaintiff written instructions for 
the same signed by thorn, ami the plaintiff should not be con*^ 
sidcred ns having authority for the execution of such additional 
works without sitdi wriUen instructiona And in consideration of 
the promises the defendants ogroed that they would pay the plaintiff 
the sum meutioned at the rate of 75/. ]>er cent on the amount of 
the work done, and tlie remaining 25/. per cent within thirty days 
from the full completion of the contract, provided that the plaintiff 
should not bo eiHitieAo receive any payment until the works on 
which the payments were to be mode should have been completed 
to the Ratis&ctioD of the architects, who should examine and make 
a valuation of the amount so completed from time to time, and 
certify the same to the defendants, after which the plaintiff should 
be entitled to receive from the defendants the amount of payment 
at the rate before mentioned, which should be then due in respect 
of the works so certified to be completed. Tlie plaintiff further 
bound himself that if he should fiul in the completion of ail the 
works by tlie 24th June, 1840 (unless hindered by fire or other 
cause satisfactory to the architects), he wonld pay to the defendants 
10/. per week, by way of liquidated damages, so long as the work 
should remain incomplete. The declaration of the plaintiff 
averred that he had, to the satisfaction of the architects, executed 
all the works contracted to be done for 5500/., and that dnring the 
progress of the jvorks the architeots required and authorised 
him to make certain additions thereto, to wit, by means of 
certain written instructions, signed by the architects, oonfiis 
matory of and ratifying and establiahing tho said requisition and 
anllioriiy so given by them to the said plaiotiS" 27iat the iilaiu* 
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tiff duly, and to the aaiisfitction of the aitehiteets, executed all the 
additional works bo required hy them, and that they duly made 
a yaluation thereof, and certified the same to the defendants. The 
declaration then stated that more than thirty days had elapsed 
since the due completion of all the works, and that the defendants 
had taken poseesaion of and accepted all the works as and for work 
done under and in pursuance of the agreement, and alleged as a 
breach the non-payment as well of the fid002. as also the sum due 
, for additions The defendants traversed the averments in the 
deolaratioil by pleas, some of whidi related to the original and 
some to the additional works. There were also pleas of payment 
of 55001. after and before breach, which were traversed by the 
replication. The cause having been referred to an arbitrator, 
the arbitrator found that the plaintiff proceeded to execute the 
works, and that while they were in progress the architects 
required him to execute ad^tional works; that the whole of the 
works, original and additional, were compicteil in a workmanlike 
manner, and to the satisfaction of the arclutocts; but that by 
reason of the additions, tho final oomplotion of ilio works was 
necessarily delayed until December, 1840, at which time the 
defendants took possession of tlie whole. During the progress of 
the works, the architects from time to time delivered to the 
plaintiff certificates in the form of letters signed by them and 
addressed to the clerk to the Board of GuaAianaf stating that the 
board might safely advance the sum of to the plaintiff on 
oooount of the works executed. Cortiticates in this form to the 
amount of 50001. were given, but in &ct payments were made by 
the defeddants to the amount of C3001. Tliese payments were 
made generally in respect of the works actually done, without dis¬ 
tinguishing the one description from the other* No written 
directions were given by the architects for the additional works, 
except that letters were in evidence ugned, some by S., and others 
by M., in which allusion was incidentally made to some of tho 
additional works in progress, and containing suggestions as to the 
mode of executing them ; and save also that long after the works 
were complete the architects, on the apidication of the plainti^ 
made a venation of the additional worl^ which th^ estimated at 
S1SS2., and signed a paper stating that to be the amount of their 
valuation. In an aotiop brought by tbe plaintiff gainst the defen¬ 
dants for work and labour under tbe contract, it was held— 

1. That the deed in requiring written directions meant written 
direoUons before the additional work should be done, in which 
sense the averment in the declaration was to be understood, and 
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that the certificates^ lett^ and final raluation of the architects 
did jiot amount to such directions* That the payments made on 
the certificates of the architects were to be treated as sums paid on 
account of whateyer the plaintiff mi^t* evetitualljr be entitled^t^ 
recover ; and the want of written directions being an answer to 
any claiin in respect of the additional works, the p l a in t iff could 
not apply any part of the 63001* in satis&ction of them. 8. That 
although the defendants had accepted the additional works, the 
plaintiff was not entitled to he paid on a fuarUim meruit; for the 
defendants, being a corporation, wera incapable of making a new 
piirol contract of tliat description. And 4. That* the time of the 
completion of the works was not an essential part of the con* 
tract j and semble, that no valuation or certificate of the contract 
works was requisite after their final completion.' 

lu a sebsequont cose the soundness of the decision of the Court, 
in absolving the guardians of the union from liability in resjiect oi 
tho extra works executed without the writtou certificates of the 
architects, appears to have been doubted; but the case nevertheless 
illustrates the vital importance of architects, in giving orders for 
tho execution of extra works, conforming in tho minutest particular 
with the terms of the contract with the builder ; and, on the other 
hftud, tile extreme danger which the builder runs if he exooutos 
works without fint obtaining an authority for so doing in oonfots 
mity with the terms o& his contract; which ho should, under no 
circumstances and under no degree of pressure, depart from. 

It has bveu alr^dy said that persons dealing with corporations 
should bear in mind tliat they are essentially different from an 
ordinary partnership, or individuals, for all purposes of contracts, 
and especially in evidence against them on legal trials; and that 
tlrcy should insist upon all contracts with them being by deed under 
the seal of the corporation, or otherwise executed in the manner pre* 
scribed by the Act of Parliament regulating the corporation. The 
same observation applies in respect of any variation or alteration in 
a contract which has been made; and it should fiirther be borne in 
mind, that the secretaty or other officer of the corporation has of 
himself no fUdepeodent authority to bind the corporation by letter 
or documents signed by him. OsneraUy speaking, corporations are 
as much bound by their contracts as individuals where the seal is 
affixed in a manner binding on them; and where a corporation is 
created by Act ^Parliament for particular purposes, witii 
powers, their contract will bind them, it appear by the 

^ Lamprell e. t&e Gcardiaas of tbs BiUstioay UaioD, S Kroh. 233; 18 Zj. 
Each. 2S2. 
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expreu proyisions of the statnte creating the eorporatioD^ or by 
fieceseary and reasonable infei^pnoe from its enactments, that the 
contract was ultra viretty or that the Legislature meant that such 
^ contract should not be Eiade.^ 

?rhe general rule with regard to a contract is, that the contract 
which the i^arties solemnly make with each other shall bind both. 
But it is also an acknowledged principle that, notwithstanding any 
express contract which the parties may have made with each other, 
the conduct which one pursues to the other who acquiesces siniul* 
tanoously.and without objection, may itself amount to a waiver of 
tho contract, lliis principle the Court upheld in a case where a 
contract between a builder and the guardians of a union, for building 
a workhouse according to certain plans, contained the following 
stipulation :—It is also to be in the power of the Board of Guar¬ 
dians or of tho architect (by the authority of tho Board of Quar- 
dians) to direct such alterations to be made in the works during 
their progress as they may deem exinnliont, which alterations shall 
not vacate or make void tlio contract, but shall be performed by 
the contractor according to the directions he may receive; and the 
value of the same, whether in addition or deduction, is to be ascer¬ 
tained by tho said architect, and to be added to or deducted from 
the amount of the coutinct accordingly; but no allowance is to bo 
made to tho contractor for extra or additional work, unless the 
same shall have been ordcrc<l in writing*' In the progress of tlie 
works consiilcmble extra work was found nocessaiy; and the con¬ 
tractor, by tho direction of the architect and with the approval atid 
sanction of the Board of Guardians, performed such extra work, but 
without a written order. The guardians afterwards having refused 
to pay Tor this extra work, a bUl was filed by tho builder against 
the guardians, praying that it might be declared Uiat the defen¬ 
dants had waived or were not under the circumstauces entitled to 
insist, as against the plaintiff, upon the necessity of any order or 
ordem iu writing having been given previous to tho execution of 
any of the extra works, and that they might be decreed specifically 
to j)erforn] the coutiact, and to pay to the plmotiff the balance due 
to him, or that an account might be taken, The defendants 
having put iu a general dero\irrer to the bill for want of Equity, 
the demurrer was overruled, the Vice-Chancellor of England curv¬ 
ing that it is quite consistent with the rules of Equity, that, not¬ 
withstanding the expita cootraet, the parties KSVe, by their own 
conduct, laid themselves under an obligation which the Court 

^ BatecDSQ e. Atllt4nl•uDde^LyBe (Uajcr, Aa of)^ 3 H. ud K» 823; 27 

L. J. (N. 6.) Szch. 453. 
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will iRftke them fulfil^ demmoD of the Vice-ChaRcellov was 

however appealed from to the Lerd Chancellor and overruled, 
liis Lordship observing, with reference to the fact that the extm 
works had been executed with the knowtodge and sanction of 
defendants, that the knowledge and acquiescence on the jiurt of some 
of the guardians cannot affect their rights as members of the body 
corporate, in which character they were sued; ai^ he thought 
that overntliug the demurrer ou ground statea by tlic Ytoe- 
Chancellcu* would open a new head of Equity which could not be 
8U2)portcd.’ * 

Another case may be instanced in which serious loss was suffered 
by the contractors in consequence of tlieir having executed works 
for a cor|)Oration which were not covered by their contract, and 
whicli IS nd veiled to in the author's work on Public Health and 
Local Government In the case referred to, it was held that tlio 
Local Board of Ilonlth for whom the works were executed, hod no 
2 iower to bind the rates unices by contracts entered into in the 
mode pointed out by the 11 & 12 Viet c. C3; and that thcrcfoie 
a cnntnict exceeding the value of 10^ for the performance of works 
nnd for carrying into execution the Public Health Act, 1818, 
made with the Local Board of Health, is not valid so as to enable 
tho contractor to enforce it against the board, unless it bo scaled 
with the seal of the board, and signed by five or mor^ members 
thei'eof, and comply, in other respects witli the requirements of 
§ 85 of the Act; for the section is not merely directory, but creates 
a condition which must be complied with.* 

Tlie rule of law is, that a corporation can only bind itself by 
deed (ses ‘‘Comyn’s Digest,” tit Franclii«e (F) 13, 13, tipd the 
authorities there referred to); but exceptions to this rule have been 
established, as in tlic case of corporations created for thu purpose 
of carrying on trading speculations, where the nature of their 
coQstitutiou has been such as to render the drawing of bills or 
the making of particular kinds of contracts necessary for the pu^ 
]>osea of the oorporatiOD. In those oases, the Courts hold that 
they would imply in those who are, according to the provisions of 
the Charter or Act of Parliament, eanying on the corporation eon* 
cema, an authority to do those acts without which the corporation 
could not exist Special provision baa, however, been made by the 
Legislature in r6Q|d to the manner in which contracts may be made 
by and with joint-stock companies in certain cases. Thus :— 

’ Kirk V. Guerdiaot of Brooltj Uoioo, 11 Jor. 49« ^ Ibid, 12 Jar, 85. 

» FnndudHauU«. Dennett 4 C B. 578; 27 L. J. (N.S.) C.F. 814; 4Jar, 
(K,8.) 897. 



26 


THE tMAt. LIABILITIES 0? 


Contracts with Public Companies, regUterad under the 19 & 20 
Yict 0 . 47, may by $ 41 of tbat Act be made as follows—tliat 
is to say 

Any contract, whicb, if made between prirate peisons, 
would be hf law required to be in writing, and if made according 
to English law, to be under seal, may be made on behalf of the 
company in writing, under the common seal of the company, and 
such contract Inay be in the same manner yaried or discharged. 

2. Anyoontract which, if made between private persons, would 
be by l<w required to be in writing, and signed by the parties to 
be charged therewith, may be made on behalf of the company, in 
writing, signed by any person acting under the express or implied 
authority of the company, and such con tract may in the same 
manner be varied or discharged 

3. Any contract, which, if made between private persons, would 
by law be valid, although made by parol only, and not reduced 
into writing, may be made by parol on behalf of the company by 
any person acting under the express or implied authority of the 
company; and such contract may in the same way be varied or 
discharged. 

All contracts made according to these provisions are eSeotual 
in law, and binding upon the company and their successors, 
and all other parties thereto, their heirs, exeoutorl, or adminis* 
trators, as the case may be. 

It may be furtber observed that by § 43 of the same Act, a 
promissory note or bill of exchange is deemed to have been made, 
accepted, or endoised on behalf of any company registered under 
the Adt) if made, accepted, or endorsed in the name of the com¬ 
pany by any person acting under the express or implied authority 
of the company. 

Wherever the purposes for which a corporation is created render 
it necessary that work should be done, or goods supplied, to carry 
such purposes into effect, the corporation cannot keep the goods 
or the benefit, and refuse to pay, and then say no action lies: we 
are not competent to make a parol oontract, and we avail our- 
selvea of onr own disability.**' * 

Therefore, where the Quardians of a Poor Law Union gave a 
verbal order for iron gates for the workhouse, and the gates were 
supplied and adopted by the guardians^ it was held that this was 
a oontract ooming wit^ the exception, and the corporation 
wef6 liable.* Where, however, the Poor Law Commisrionera, upon 

^ Clarke v. Curtfield, SI L. J. Q. B. 349. 

« Saundmv. StNeoUUtuon, 3 Q. B. 610; 13L. J. M. C. 104; 10 Jur. 366. 
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a reprebentation of the Board of Guardians under the 6 & 7 
Wm. IT, 0 . 96, § 3, imed an order for a eoir^ add plan 
of a parish for the purposes of that Act, and the guardiaiis oon* 
tract^, under seal, with a eurreyor to ‘execute the survey aiy^ 
plan for a certain sum, and after ita completion verbally ordered 
him to prepare a reduced plan as a key to the larger one, which 
was aocordinglj executed and delivered to the guardians; it was 
held that, as the contract for the reduced plan was not under the 
seal of the Board of Guardians, nor incident to the purposes for 
whioh they were incorporated, it was not binding on them.* 

In the following instance, a contract not under seal made by a 
cori>oration was sustained. The Guardians of the North Bierley 
Union by a resolution resolved that the plaintiif should be 
employed to make up the books of the union, and prepare the 
whole of the accounts for the audit; and in the interval their 
clerk committed suicide* The plaintiif having re|>orted certain 
defidcations in the accounts, by another resolution of the goardiana 
he was employed to ascerUun bow they affected the different 
parishes in the union )n an action for work and labour as an 
accountant to recover the value of lus services, the defendants 
pleaded, ns to a certain sum, payment into court, and as to the re* 
mainder never indebted. The dofenco was substantially tliat there 
was no contract under seal; but it was nevertbolsas hold (Cromp* 
ton, J., doubting) that the plaintiff was entitled to recover.* 

Another illustration may be cited of a case in wliich a coxpora* 
tion may bo bound by a contract not under seal The Guardians 
of the Poor of the pai'ish of Brighton, incorporated under a Local 
Act, in pursuance of an order of the Poor Law Coiumissbnors, 
advertised for designs^or a workhouse and schools, in consequence 
of which several desi^is were sent in. One of them, with which the 
architect sent the following estimate of cost, ** The building will 
cost, exclusive of enclosing walls, and with slight alterations, the 
sum of 5000/.,” was selected. Ultdmately it received the seal of 
the Poor Law Commissiouens in testimony of their approval of it, 
and advertisements were then issued for tenders for the execution 
of the worka • 

The usage is for architects to employ a survqror to take out the 
quantities, and for the successful competitor to add to his contract 
the surveyor's charges. The architect of the selected design 
employed the pliSnti^ a surveyor, to take out the quantities from 

^ Paina v. the Gurdiaoi of the Straad Union, 15 L. J. M. 0« 89; 10 Jar 
308. 

* Haigh V, the Gusrdisiis of tbs North Bierley Union, 81 L* T. 218« 
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the plauB and spedfications for the echools, and make out copies of 
them fctr the lithographerSi ta be lithographed for the use of the 
builders who proposed to tender for the performance of the works* 
^his having been done, in due coarse seveial tenders were sent in 
for the performance of the works in the erection of the schools, the 
lowest of which being 1S,600A, and more than the guardians had 
power to ex])end, they declined to accept either of the tenders. 
Afterwards the plaintiff sent in to the guardians the following 
claim 

** Tcf services rendered in taking off the quantitica 
from the plans and specificatioiu for the pro* 
jiosed Industrial Schools, Mr. H. H. C., Archi* 
tcot, bringing same into bills, and making out 
four copies of the several trades for the litho¬ 
graphers, say 1^ iier cent on the amount of 
the lowest tender. « . . . ^204 0 O'* 

Upon this state of facts the question submitted for the opinion 
of the Court was whether the plaintiff was by the oiKsration of the 
220tli section of the Brighton Local Act, 6 Geo. IV. c. cUxix, 
disentitled to recover liis claim in the action which ha brought 
against the guardians for his work and labour. 

That section provided that all oon tracts or agreements made be¬ 
tween the guardians and any other person or persons relating to 
“any act, matter, or thing, to be done in pursuance of that act,” 
should be reduced into writing und signed by the parties thereto. 
Previous to the 7 and 8 Viet. o. 101, the Poor Law Commisdoaers 
barl not power to direct that schools for pauper children should be 
orcctod.t In pronouncing judgment for the pUiatiff the Court said 
that the section of the Local Act referred to had a twofold opemtion 
—to pwrent the necessity of all contr^ts entered into by the 
guardians beiug under seal; secondly, to prevent a contract by 
parol from being set np« In building a school under the direction 
of the Poor Law Commissioners, under the 7 and 8 Viet. c. 101, 
§ 43, it was iniiK)6sible to say that the guardians were acting in 
pursuance of the Local Act; and the Court were theiefore bound to 
hold that a contmet in writing under § 220 was not' nocessazy in 
the present case, and therefore gave jud^ent for the plaintiff.^ 

One of the points above meuttoned is illustrated by the follow* 
ing case, in which the liability of the corporation was u])held. 
The Guardians of tBe Witney Union employ^ an architect to 
draw a specification of a building, and he employed the plaintiff to 
make out the quantities. Aoconling to the usual custom, the 

1 Armstroog 9 . Bowdidge, H C. B. 358. 
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plaintiff's work was to be p%id for tbe, Buoceesful oompetitor for 
the building contract; but a dispute having arisen between the 
architect and defendants, they refused to go on with the buildings 
upon which the architect sent in his bilh to them, together with 
the plaintiff's bill for making out the quantities, and they paid tS? 
ai'chitect's hill only. An action having been brought against the 
guardians for the recovery of the amount of the plaintiff's bill, it was 
lield that, aa the defendants had by their own acts rendered it im« 
}>ossible tliat the successful oompetitor" should defray the 
plainbifTs charges according to the understanding and eustom, 
they were liable to the plaintilTfor the amount of Ifis charges.' 

In further illustration of the principle involved in tho foregoing 
cases, the following may be cited 

An incor]M>rated company entered into a contract under seal with 
A. for the execution of certain works according to the terms of a 
spociffcation annexed, which also coi|^ned provisions for extra 
work. A. entered upon the work under tho suporinteiidbnce of tho 
company's engineer, and also under such superintendence and with 
the appi*obatiou of the engineer executed cerUin extiu works, 
which, liowever, could not be considered as coming within the pro¬ 
visions of tlitt contract unde^ seal A. afterwards mode a claim 
ui>on tho company to a much larger amouut than that Bi)ectfied by 
tho contract, and the directors paid him a largo sum generally on 
account. By the Sand 9 Yict. o. 16, § 97, the direotoi's of such a 
company may make parol contracts without tlieir being reduced 
into writing, where* such contracts would, if entered into between 
private porsous, be valid; and by § 98 of the same Act the 
dii^ectors are bound to enter minutes of such contracts in a 
book; and by one of the clauses of the special Act of tho coApany, 
three of the directors constituted a quorum. An action having been 
brought by A. for the balance alleged to be due to him, it was held 
that, as there was not any evidence that the company had contracted 
for this extra work under seal, or that they had entered into a con¬ 
tract for the same under the terms of their special Act, or of any 
general Act authorising the same, they were not liable to A. for tho 
extra work sb performed by him.’ 

It is open to question whether if at any time before the adoption 
and performance of a contxact on the part of a corporation, not 
executed by the corporation under seal, it would be oj>eQ to the 
other Gonti^inf^rty to indst that the contract was not binding 
on the corporation by reason of its not having been entered into 

^ Mooft V. the GcardUni of tho \n^ioy UnioD, Z Biog. K. 0. 314. 

* HomorsUam v. Wolrorbamoton Waterworks Conpaoj, 6 Exeh. 137. 
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under their common seal^ and oonaequently not binding on eneb 
other party for want of moto^ity. If, howerer, in audi a case the 
contract U ezeonted before action brought, and under which the 
defendant has reoeired the whole benefit of the conaideration for 
^^ch he bargained, it wonld be no answer to an action of 
$iiy that the corporation itself was not original^ bound by the con¬ 
tract, by reason of its not having been made under the common seal.^ 
Under certain circumstanoee a contract with a ^rporation may 
be enforced, though not in terms of the charter of incorporation. 
As where a company were incorporated by Royal Charter for trading 
puipoees, aud by the deed of settlement the directors were to 
manage the business of the company, but all contracts above a 
certun value were to be signed by at least three individual 
directors, or sealed with the seal of tho company under the autho¬ 
rity of a special meeting; and the company were sued on au agree¬ 
ment within the scope of company's business, but above the 
prescribed *valu6, and made ny parol with the chairman, who, with 
his own band, entered a memorandum of it in the minute book of 
tho company: this agreement was recognised in correspondence 
with the secretary, and tlie plmntiff did work under it and received 
payment by cheques for it These payments passed into the accounts 
of the company, and were audited and allowed; but there never 
was any contract signed by three directors or under the seal of the 
company. On a case stating these fects with power to draw 
inferences of fact the Court held that the contract was ratified, if 
not authorized, by the company, and ihorefore binding.* 


III. 

EXTEA WORKS. 

Tue course of buuneas in entering into a contract with a builder 
or contractor is now to be described. After the plans have been 
settled and approved, the architect prepares the specifications of 
the works ; the quantities have then to be taken out, and after 
the acceptance of a tender for the works, the conditions for the 
specific performance pf the work are embodieAdn a formal con¬ 
tract by the soUciipr of the employer. In some instances under 

* Tiahmonfen* Ooapsay r. Bobertm, 1% L. J» 185; C Soott, K. B. 55. 

* Beutsr v. Bsotrie Telegnph CMopaaj, 8 £0. sad Bl. 841. 
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special conditions the eontjacty having been dulj executedi the bill 
of quantities of the vrorks, vrith the pices of the contractor affixed, 
is sealed up and deposited with the arohiteet until the work is 
completed* It however remains the property of the oontrsct^ 
and though it may be referred to by the respective parties in ordS 
to ascertain the correctness of the account by a comparison of the 
prices chaiged with those in the bill of quantities, neither the 
architect nor the employer has a right to take or to demand a copy 
of it. When the aeeonnt is finally settled, the proper course is for 
the architect to deliver it back to the contractor, whose trade 
secrets (which are his own legal property) might be divulged to 
competitive opponents if it fell into any other hands than his own, 
after the purpose for which it bad been prepared had been fully 
answot'cd. 

The observations which are made elsewhere upon the import* 
anco of obtaining written authority i^ terms of the contract, for 
the execution of extra works not provided for by a ccmtract with 
a corjwration, apply with equal force when tho ooutraot is with a 
private iudividu^ If, notwithstanding an express stipulation in 
a contract between a private individual and a builder, that no 
altezations or additions sfaatl be admitted or paid for unless 
directetl by the architect by a writing under his liand, tho 
alterations and additions are made without such written autho¬ 
rity, the employer will be at liberty to dispute the oocount for 
tliem, and to refuse a settlement What amounts to a written 
nuthority may soidetimes admit of dispute, especially if it do not 
clearly express what alterations or ad^tions are thereby intended 
to be autliorized; and great care should therefore be (aken to 
leave no loophole for doubt upon a point which, if it exist, may 
load to misunderatandiDg between the (lartieB and litigation It 
may bo said that it is not possible to give a written authority for 
every extra-work which is directed to be done ; but such an argu- 
nicnt would not hold good in the face of an express stipulation in 
a contract; and therefore whethep it be considered possible or not, 
builders will act advisedly in declining to make the required altera¬ 
tions or additions, unless they be ordered in writing, and their 
nature and extent be clearly expressed in the document They 
need not, however, be n e c cma rily expreased in words; for if they be 
clearly set out in a plan or drawing, signed by the architect ^ith 
words speoifyingM indioatbg the work to be extra, such would be 
considered as much an order in writing as if the whole of the 
details bad been specified in words at length* Then, if the prin¬ 
cipal extra work not in the original plus and specifications be 
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to be donet eU the eeeessoriee of that woA most be tekea 
t^be iododed in'the order giy^ for it* Thtu, if e door or a windov 
be ordered to be made, where no door of window is shown in the 
the neoeeearj aooettories to a door or window must be taken 
w be included in the order; or if a waU be ordered to be made of 
greater or oflem Uiiokneas than was originaUj intendedi the altera^ 
tions thereby required to be made in the adjoiniDg work must 
neoeemily be akio incladed in the order for the alteration of the 
wall. 

In the ease of Lamprell o. the Guardians of the Billorioay Union, 
elsewhere adverted to^ it was held that the docdi in requiriug 
written directions, meant written directions before the additional 
work should be done. Where it is pncticablo to do so, the order 
should be obtained before the work is commenced; but, neverthe¬ 
less, if the work bo begun, and the aroliitect apptovo of it, and give 
the requisite order before it is finished, it would I »o a sufficient com¬ 
pliance with the contract. The rule witlt regard to extras mny bo thus 
stated There must be a written order, or bomethlug equivalent to 
a written order, either separate and dHtioct, or included in a prin¬ 
cipal onltw, given either before the comraoncomeut or whilst the 
extm work is ia progreas; or there must bo a drawing or plan of 
the extra work to bo don^ signed by the architect of tlie building. 

It is usually made a condition precedent in a contract that there 
shall be delivered by the builder or contractor to the architect or 
clerk of the works, a weekly account of the extra work done under 
the contract. What works are to bo included in the weekly account 
may lead to much dispute, and it would bo well, therefore, ex¬ 
pressly V> define in the eoutract what clus^ or kind of work is to 
be accoNinted for weekly—whether of the ext<qit of extra day-work, 
and quantity of the materials, or of other extiu work which is to bo 
the subject of measurement, and to bo paid for according to measuro- 
ment. The custom of the building trade is to include iu the weekly 
account only the day's work and materials consumed in that work, 
but not extfa works which can^e nieasurod; and it is not cus- 
tomaiy for the trade to render weekly accounts of any of the work 
covered by the oontraot and specifications. 

The object of the weekly account is, not to inform the employer 
of the additional expense to which he is being put by altemtions 
and addiUona boing made to the building in the course of its erec- 
ti<m, but to render aa account of the time and ^iraterials used in 
extra works which oatinoi be meaaored, in order that the architect 
or derk of the works may have an opportunity of ascertaining and 
diot^iiig the work whilst the details of it are fresh in his memoiy. 
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According to* the reot^ised pntctice of the professon^ the weekly 
Account should contain oikfy a statement of what is undentood by 
** day work that is, of the time of the men and of the materials' 
used in extra day work, and of work which is not in the oontraot, 
and is not capable of being ascertained by measurement. ^ 

How &r on architect is justified in ordering extra works, not 
contemplated by the contract, without the express ooncurrence of 
his principal, depends entirely upon the understanding come to 
between them on tbo subject Where, howerer, the architect is not 
directly empowered to make alterations in the plans witl)out the 
concurrence of tho employer, it would be his duty to inform the 
employer of tho expeuditure exceeding the contract, especially if 
it be likely to do so to any great extent If the architect neglect 
to do this, much misunderstanding between tho parties may arise; 
and although employers do, and must to a great extent trust 
to tho disci'etion of their architects, the latter should not entirely 
roly on that trust for an exoneration of their having, on behalf of 
their i)iincii>al, and unknown to him, incurred largo bills for extra 
works. 

It is important to bcai^iu mind that if a builder bo employed to 
execute works under a written agreement, ho cannot subi^uently 
claim for work done, but not included in the agi'eement, unless he 
prove an employment altogether distinct and separate from the 
agreement; and it is not sufficient to show that the works 
executed come within the description of extra works to enable the 
builder to recover* tho value of thera.^ It would seem that the 
written contract ought nevertbelees to be produced, in order to . 
show how far the additional works were connected with the works 
contracted for; but not if they were totally unconnect^ there¬ 
with.* 

If, in such a case as the above, the employer himself directs the 
additional works to be done, he will be liable to tho person to 
whom he gave the order. On tiie other hand, if they were ordered 
by tlie architect, the liability of the employer would depend upon 
tlie extent of the authority he gave to his architect in respect of 
the works. • If he did not authorise the architect to order the 
execution of any works but those to which the agreement either 
directly or indirectly relates, he would be exonerated from liabi¬ 
lity ] and, in that case, it would be for the btiilder to consider 
how far the architect h ad made himself peQonally responsible fbr 
having ordered the execution of works not coming within the 
scope of his general authority* 

^ Faiico V. Cole, 0 Jor* 370* * Honaod v. 6 Jur. 71. 

d 
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In rebuilding a ckorcfai tbe architect employed by the defen* 
dante, after giving them an aasorance that the whole of the worha 
dionld not exceed a given sum, prepared a statement or bill of 
particulars, showing the quantiUea of the works to be performed 

the GontractorSy and also prepared plana and a specificatiOD. 
The plaintifia tendered for portbns of t^ works, and ^eir tender 
was aceeptod at a fixed sum. The architect then prepared a form 
of contract whereby the pluntifi agreed to do certain things men- 
tioned according to the plans and the quantititf there given by 
the architect and they signed the specification, the conditLOnB of 
which stated tbati if any doubt should arise during the execution 
of the works in making out tiie acoounta, the admission or allow* 
ance of clmms should be judged oi^ determined, and adjudged by 
the architect without reference to any other person ;** and that, 
** in all matters, the dedaion nl the architect should be final'' 
Although no time for the completion of the contract was named, 
it being left in blank, the defendants were to be subject to a 
penalty if tbe works should remain unfinished The plaintiffs 
performed works in exce» of the quantities stated by the architect 
in his bill of particulars, and claimed to* be paid over and above 
the fixed sum in respect of such extra works ; hut tbe architect 
rejected the greater portion of such claims, and debited the plaintiffs 
with a sum (to which they did not consent) for delay in completing 
their contract. On a bill for a declaration that the plaintiffs were 
not bound by tbe conditions in reference to the claims being 
adjusted and all matters decided by the architect; that an account 
might be taken of what was due to the idaintifis, and that they 
were not chargeable with any sum in respect of penalty for delay, 
it was h Ad, first, that there was no ground for imposing the penalty 
for delay; and, secondly, that the plaintiffs were entitled to be 
piud, in addition to the fixed sum, for all quantities of work done 
by them beyond the quantitiee mentioned in the bill of par- 
tioulars.^ 

Where work has been done under a written contract evidence 
of exim work cannot be given without proof of the written con¬ 
tract, in order tiiat it may appear what is within the <xmtract* and 
what is not; and if such eontnet be inadmissible for want of a 
stamp, the judge cannot look at it for the purpose of determining 
wheAer or not the proposed evidence relates to however, 

^ Ksmp 9. iloec^ 4 Jv. (N. 8.) 019^ 

* Jooat 9 . H<rw^ 4 Dow). P. a 174. 

> BttstcD 9. Comisa, 1 DvwL aad L. S85; U L. J. £seL 91; 18Mev. sad 
W, 480, 1 Jar. 40. 
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a persoa be eDipIojed to do work under a written contmot, and a 
separate order for other work is afterwards given by parol during 
the continuanoe of the first etoplcjment, the written contawt need 
not be produced by the pMntiff in an action for the second wor]^' 
Again, if a person binds himself to perform certain works 
according to a specification and other detailed and working draw* 
inga, to be fornished during the progreea of the workSi with power 
for the employer, by hia aurveyor, to direct additions or omissions, 
he must, iu a plea of performance, quoad such parte in which no 
orders were pTon by the surveyor to vary and deviate ffom the 
original plan, show an authority in the snrveyor to give such direc¬ 
tions, or aver that the deviation or variation was an omission or 
addition,” 

If a special contract for the performance of work has not been 
completed but remains open, an action for a quantum meruit for 
work and labour under the contract cannot be brought, for the 
contract is etill open. But the case would be different if the other 
party to the contract refused even to pay anything. The value of 
extra works ]>crformed in connexion wiUi the works specified in 
the contract may, however, bo recovered, notwithstanding that tlie 
contract itself ia not performed,” 

When ono person contracts to do certain work in materials sup¬ 
plied to him by another (as where be contracts to survey a parish, 
and to set down the results of such survey in a map upon jiapcr 
furnished to him by his employer), his right to sue for work and 
labour is complete *as soon as he has finished the work and has 
given his employer a reasonable opportunity of ascert^ing its 
correctness ; and if (there being no conttact for a specific ppce) he 
demand more for the work than a reasonable price, and refuses to 
deliver it except on payment of such larger price, that will not 
preclude him for aueing for and recovering a reasonable price,” So 
where work is done under a special contract and for estimated 
prices, and there is a deviation from the original plan by the con¬ 
sent of the parties, the estimate is not excluded, but is the rule of 
payment so far as the special contract can be traced; and for any 
excess beyond it the party is entitled to hia quantum meruxL* But 
where a tradesman finisbea wo^ difiering from the specifioatiou 
t^reed on, be is not entitled to the actual value of the work, but 
only to the agreed price, minus such a sum as it would take to 

' Raid e. Batts, H, and M. 418. * Bex v. Peto, 1Y, and T. $7, 

* Lines V. Bess, 1 Jar. 599. 

* Hogbss s. Lenaj, S Mes. and W. 168. 

* Bohtoa 9. QMctj, Bolt, 888 ; 18torii, 875# 

” da 



36 


THE LEOAL LIABIUTZES OF 


complete the work according to tlie q)ecification and, per Lord 
Tenterden, where work is undertaken on contract at a given price, 
the emplojer is not liable to any greater amount by consenting to 
alterations from the original plan, unless he is either expressly 
informed, or must necessarily, from the nature of the work, be 
aware that the alteration will increase the expense.* 

In concluding the subject of extra works, it may be desirable to 
add that, in purchasing materials to be aopplied from time to time 
as required during the progress of a building, it may sometimes be 
advisable to stipulate, in writing, with the dealer or maniifucturer 
that the goods supplied shall be subject to the approval of the 
architect of the building; as otherwise, if inferior goods be sup* 
plied, or goods which do not conform to the specification of the 
works, tliey may be thrown on the builder's bands without his 
having any rodi'osa. 

In a case whicli was recently before one of the County Courts, 
and which rol A ted to a claim for tiles which had been rejected by 
the architect, the Judge of the Court is reiiortcd to have said, that 

directly Uio mauu&icturcr receive notice that an architect had 
rejected his goods, it was his place to remove the luatorials com¬ 
plained of. If an architect unjustly decided, the tradesman had 
lus remedy in law/'* lu that ease the judgment doubtless went 
upon the pai*ticular facts of it; but it should bo borne in mind, 
that the decision of a judge of an inferior Court does not cany 
with it the weight which attaches to a judgment of a superior 
Court, and this case is referred to merely as au illustration of 
the text. 


IV. 

PARTY WALLS AND INJURIES TO 

BUILDINGS. 

This is a subject which has relation more to the rights of property 
than to the liabilities of those engaged in the bulling profession ; 
but nevertheless, in a work of thin kind, it is necessary that it 
Aould be noticed, as it U of great interest and importance* It 
is a subject of much difficulty to architects and builders; for the 
rights of adjoining owners to the support given by the joint or 
party-wall of their respective premises is often a matter of great 

^ Thornton w, Ftscs, I Si. sod R. 218. 

* Lovelock s. King, 1 U. and R. 60. * 17 Builder, 880. 
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doabt and uocertaintjr. The nature and extent of that right, and 
how &r {Hkrty-walls niajr be interfe^ed wititi without encroaching 
on the rights of adjoining proprieton, aro qiiostions which fre* 
queatly arifie in building opcratioua. If ^e adjoining proprietor 
has a right to the support given to bis premises hy a parijr^wall^ 
and damage accrue hj reason of an adjoining house having been 
taken down, without the partj-wall having been properljr under* 
pinned, he will have a right of action against the person causing 
the dainagc, eitlier by himself or by his agents. Tlie question to 
be determined in such a case Is more a question^of fact Ithan of 
law. The extent of the injury, and the liability for it in damages, 
are questions which a jury would have to determine upon the 
evidence before them, which is most frequently conflicting and 
contradictory. 

Where a public nuisance exists, caused by a ruinous house in 
such a state as to occasion fear to the neighbours aud the public, 
the occupier of the house is immediately liablo to the public for 
the continuance of the nuisance.^ There is, however, no obligation 
towards a neigUlx}ur cast»by law on the owner of a liuuso, merely 
as such, to keep it repaired in a substantial manner; liis duty in 
such a case is merely to prevent it from becoming a nuisance to 
his neighbour. A declaration set forth that a certain messuage 
was in the occupation of the tenant of the plointilT, who had the 
reversion ; that tlic defendaut was the proprietor of another nics* 
Kiuige adjoining ; by I'casou thereof, as such owner and pro¬ 
prietor, ought to have rc]Aired and kept in a substantial manner 
tbo messuage; aud in au action for non*re])air, it was pleaded tluit 
the messuages were contiguous and abutting on each otf^er, and 
wore divided by a party*wal], whereof the plaintiff was seised of 
au undivided moiety; that it was in a ruinous state, and being 
parcel of the messuage, had &IIen on the first-mentioued incasui^e; 
aud it was held that the declaration was bad.* An action on the 
case was brought by a reversioner of a house against the owner of 
the adjoining house, for pulling it down without shoring up the 
plaintiff's house, in consequence whereof it was impaired and in part 
fell down. The pLiintiff being nonsuited, npon a rule obta.ined to 
set aside the nonsuit, it was held, first, that the plaintiff could not 
recover, on the ground of the defendant not having given notice 
that he was about to pull down his house, that not being alleged 
as the cause of the iiyory ; secondly, that as the plaintiff had not 
alleged or proved any right to have bis house 8up[>ortcd by the 

) Rex V. Watta 1 Salk, Z57. 

* CbaaaUer v. Bobinsoii, 4 £xch. ie3» 
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defendant’s house, be was botind to protect himself hj Bhoring, and 
could not complain that the Hefendant had neglected to do it.' 
The tacts upon which the plaintiff was nonsuited are important, 
ayd they are therefore hefe stated at length. It appeared on the 
trial, that the two houses were very old and decayed, the party* 
wall between them weak and defective ; that for some time pieces 
of timber (struts) had been carried across Honey lane, on the east 
side whereof defendant's house was situate, to the opporits house 
on the west side of the lane; that the plmntiffs house adjoined 
the defSndant's eastward; that these stmts, by preventing the 
defendant's house from falling westward, had the effect also of 
preventing the plaintiff's house from falling that way; that when 
defendant's house was taken down, these struts were necessarily 
removed, and no other and longer struts substituted, extending 
from the plaintiff's house on the opposite side of Honey Lane, nor 
any \tpright shores placed within the plaintiff's house to sustain 
the doors and roof without the aid of the party •wall: tliat if either 
of these measures had been adopted, the plaintifTs house might 
have stood; but that neither of them being lulopted, it soon became 
separated fvom the house adjoining it on the east, and either partly 
fell, or was ncccBsarily taken down, and rebuilt, being injured, 
dangerous, and uninhabitable. Moreover, it did not aitpear whether 
the two houses had been erected at the same time, or at different 
times j hut from their construction, it seemed likely that they were 
built at or about the same time. The freehold was then in diffe¬ 
rent hands, and it waa also moat probably the case that it was in 
different haufls at tho time the houses were built 

The following case is a further illustration. The plaintiff owned 
a liouso, adjoining which was the house of a tliird ]>cr8on, and 
adjoining this third person's hoose were two houses of the 
defendants. These four houses, for more than thirty years past, 
were all of them out of the perpendicular, leaning to the west 
The defendants contracted to have their two houses, which were 
the most westward, pulled down, and others erected in their stead. 
The contractor accordingly pulled them down, and by so doing the 
plaintiff's house fell, doing considerable damage. Upon this state 
of facts, it was held that the plaintiff had not established hU claim 
to a right of support for his bouse, and enjoyed as of right from 
the defendants through the medium of the 
supported by the intermediate house, which leaned upon the defen* 
dant's house.' 

^ Paytoa f. Mayor, fto., of Loadoo, 9 B« and C. 725. 

* Solomon e. the Viataan* Company, SS L. T. 224. 
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In an action hj one tenant in common of a party-wall against a 
builder emplo^d hj the other tenatft for pulling it down oareleaslj’ 
and rebuilding it with unreasonable delay^ special damage being 
laid) damage to fixtares, loss to business^ icc^, one coont being ^as 
trespass, the other being grounded on a want of due care and dili¬ 
gence ; the tacit assent of the plaintiff to the work being com¬ 
menced was held to support a plea of leave and license as to tlie 
count for trespass ; but that the plea was not applicable to the 
second count editing delay and negligence in rebuilding the wall) 
supposing that the action was sustainable.' ^ 

It may be further observed that the mere ciroumstanco of 
juxtaposition does not render it necessary for a person who pulls 
down his wall to give notice of his intention to the owuor of an 
adjoining wall which rests u]K>n it; and that he is not oven liable 
for carelessly pulling down his wall if ho bod not notice of tho 
existence of the ndjoining wall, provided, however, the plaintiff 
has not a right to liavu his wail supported by that of the dofoii- 
daut* 

Wliei*o seveinl houses belonging to tho samo owner aro built 
together, so that each retjulres the mutual support of tho neigh¬ 
bouring bouse, and tho owner parts with one of the houses, tho 
rig]it to such mutual support le not thereby lost. The reason for 
tills is, that the law presunics that the owner looserves to himself 
such right, and at the same time grants to tho new owner an 
equal right; and, consequently, if the owner parts with several 
liouscs at different times, the (loaseasors still enjoy tho right to 
mutual support, the right being wholly independent of the ques** 
tiou of the priority of their tiUes.' * • 

An adjoining owner has no right to underpin a party*wall, 
either partially or wholly, unless bo can do so without injuiy to the 
adjoining messuage. Whether or not the lATty who underpins the 
wall has a several interest in half of it, or is tonaut*in-common 
with the other party of the whole wall, he is liable for the injury 
resulting from his mode of dealing with it 

The plaint!^ in his declaration, complained that he, being ]X»* 
sessed of a certain dwelling-housei, and the defendant being also 
possessed of a certain other dwelling-house next adjoining that of 
tho plaintiff, the defendant proceeded to pull down his said house 
for the purpose of building another bouse on the site thereof ; and 
that the d^endant continuing, dux, by his workman, &c., behaved 

1 Pfluger «. Hockoo, 1 F. and F. N. F. 142. 

* Cbsdidck V. Tiewer, 3 N. a C. 334. 
s Bichards v. Kote, 2 £ub. 213. 
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and conducted bimsolf bo careldSBlj, n^Ugentljr, and improperly in 
and about digging and clearing the ground for the foundation of 
the said houee, on the Bite of the said firBUmentioned house, and in 
ai^d about underpinning the party-wall between that house and 
the said house of the plaintiff, and by and through the care¬ 
lessness, of the defendant and his agents, the said party-wall, 
and all the walla, floors, beams, Ssc., of the s^d house of the plain¬ 
tiff were greatly sunk, cracked, weakened and injured, dec.: this 
it was held disclosed a good cause of action against the defendant; 
for thalT the defendant had no right to underpin the party-wall, 
either partially or wholly, unless t^t could be done without injury 
to the plaintiff's house, even though it might be doubtful whether 
the interests of the parties were several, or whether they stood in 
the relation of tenants-in-commen.' 

Again, a person cannot be compelled to execute works under 
an agreement if the execution of those works will interfere with 
righto acquired by third parties. A motion for an injunction to 
restrain the rebuilding of a house until the whole eastern party- 
wall had boon pulled down was made binder the following eir- 
cumsbtnccaTlio plaintiff was the ground landlord of the house 
in question, the defendants being his tenants, and a contract in 
writing was entered into between the parties to pull down the 
entire structui*e and rebuild it rxi^on certain specified terms. The 
defendants having pulled down the building, with the exception of 
the eastern party-wall, gave notice, under the Metropolitan Build¬ 
ing Act, to the adjoining owner ou the east side, and an award 
was modo under the Act, the district surveyor being umpire, and 
under tliat award they were proceeding to underpicce and patch, 
instead of entirely removing tlie party-wall in question. The 
plaintiff, contending that this was a breach of the contract, filed a 
bill for specific performance, and for an injunction to I'ostrain the 
rebuilding until the whole eastern party-wall was pulled down. 
In delivering judgment, refusing the motion for an injunction, the 
Yico-Chancellor (Kindeiriey) said that it was unnecessary to deter¬ 
mine the question whether a bill for specific performance would lie 
upon a building contract, although he had no doubt that such a 
case stood upon exactly the same footing as any other contract. 
On such a contract, he said, although the Court might not be able 
to compel a party to do an act, it might restnun him from doing 
it in any other mode than that contracted for. In the present 
case; the defendanto not pretending that they were acting in accor- 

^ Brsdbee e. ChriiVt Hospitol (GoTsraors) 2 DewL {N. 8.) 164; 2 Scott, 
N. B. 19, 4 Mao. si^ G. 714, 
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danco with the contract, the difficulty was that third parties wore 
interested* The Act of Parliament*had laid down certain rules, 
binding on all parties, and if proceedings bad been taken by which 
those third parties (the adjoining owners) had acquired rights, 
could the Court affect a state of things in which they were deeply 
interested t The defendants desired to fulfil the contract; whether 
they had taken the pi*oper steps for that purpose was another ques¬ 
tion. They gave notice to the adjoining owners that they intended 
to pull down and rebuild the party-wall, if, on a survey, it was so 
far defective os to make it necessary. It was said ^ that tho notice 
ought to have beou imperaUvo by the building owners that they 
would do it after a certain time. The clause of tho Act with 
regaid to such notice bore no such caostruction. Where, although 
a party-wall was sufficient to prevent fire, it was not sufficient for 
a structure the building owner meant to lay upon it, he might pull 
it down at his own expense; but where both parties were iutoi'ested 
in its i*cmoval, each bore a portion of tho cost Tho building 
owner in the fiist case had a right on notice to pull down the party* 
wall, however inconvenient to tho adjoining owner, who had also 
a right to challenge its nece»4sity, and to appoint surveyors and an 
tunpiro to determine the question* TIio only appeal from such a 
proceeding was to the County Court, which alone had the power 
to deal with it, and, unless on appeal from tho Couuty Court, no 
Court could interfere any more than with a decree of the House of 
Lords. If there w^s a dispute about the thickness, there was the 
same right of arbitrutiou. It was said that the award was bad 
because the district surveyor was umpire; but he was, in fiict, tho 
most proper person, unless he was otherwise interested, and Jiere he 
was not. It was now asked that, after the award had settled 
everything, the defendants must pull down the wall* Assuming 
they were euth'ely wrong, and were acting in contravention of the 
agreement, still, when tho plaintiff asked for an injunction, which 
might leave the adjoining owners with their rooms exposed to tho 
sky, he was asking the Court to compel the defendants to do that 
which they were unable to da It was tho same as the case of a 
vendor who bad burned his title-deed. That might be a vetV 
wicked act, but could the Court decree him to deliver it up, and 
commit him to prisou if be did nott^ 

The following bears on the same subject. A person had pulled 
down a party-wall, thereby destroying the internal decorations of 
his next neighbour’s house, and robuUt the wall without restoring 
or replacing the decorations. On a motion for a mafidamtif the 

^ SeaveU v. Webster, Sf9. 
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Court held that it was not competent for the person so injured to 
compel by Tnandamua the reihstatement of his apartments under 
the Building Act,* 14 Qea 3. q. 78, | 41, but that his remedy was 
by action against the person causing the injury.^ 

Of common right the owner of the sur&ce of the soil is entitled 
to Bup])ort for his buildings thereon from the adjacent strata ; and 
therefore if the owner of minerals remove the strata, it is his duty 
to leave sufficient support for the sur&ee in its natural state. But 
in 2 Rolls abr. 3G4, tit TregpM I. pi. 1,* it is aaid, If A, seised 
in fee of copyhold land next adjoining that of B, erect a new 
house on his land, and part of the house is erected on the confines 
of his land next adjoining the land of B, if B afterwards digs his 
land near to the foundaUons of tho house of A, but not touching 
the land of A, whereby the foundation of the house and the house 
itself fell into the pit, still no action lies at the suit of A against 
B, because this was tlie ikult of A himself that be built his house 
so near to the land of B; for he could not by his act hinder B from 
making the moat profitable use of B*8 own land. But a man who 
has land next adjoining to my land cannot dig his land so ueai* to 
my land that thereby my land shall &U into his pit; and for tills, 
if an action were brought, it would lie.** In a late case this doo 
trine was upheld; the reason given being that the plaintiff could 
not, by putting an additional weight upon liis land, and so inci'eas* 
ing the lateral pressure upon the defendant's land, render unlawful 
any operation in tho d<ffendant*B land which, before would liave 
caused no damage.* Where, however, a house has been supported 
more thou twenty years by laud belonging to another proprietor 
with his knowledge, and bo digs near the foundation of the house 
whoroby it ffille, he is liable to an action at the suit of the owner 
of the house.* But in a more recent case it was held that no cause 
of action oeemed by the mere excavation by a defendant on liis 
own land, so long as he caused no damage to the plaintiff; and 
that tlio cause of action accrued when the actual damage first 
occuri'cd, from which time the statute of limitations began to run, 
and not from the time when Hxt excavation was mada* 

In Oale on HasefnenU, p. 216, it is observed on this latter point, 
^^Xf the neighbouring owners might excavate their soil on every 

^ Bog. 9. Ponsfofd, 8 Dcrwl. (N. a) 118 ; 12 L. J. 318 ; 7 Jur. 787. 

* Bumphria s. Brogdeo, 12 Q. B. 732. 

^ "WyM V. Hamsoo, 3 B* s&d Ad. 871. 

* SUdmU t. JolUid, 1 Sslv. N. P« 487; Hide e. Ihonborougb, 2 Carr, 
and Kir. 280; Partridge v. ScoU, 3tfsa and W. 220. 

* BoooiDi aod Wife r, Backhoass, 33 L. T. 831. 
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Bide up to the boundaiy line to an indefinite depth, land tlius 
deprived of anpport on all udee ctuld not stand hj its own 
coherence alone ” 

“ This right to a lateral snpportfrom a^oining soil, is not,* Lord 
Campbell, C in Hamphries Brogden, observed, "like the 
support of one building upon another, supposed to be gained by 
grant, but is a right of property jwssiDg with the soil. If the 
owner of two adjoining closes conveys away one of them, the 
alienee, without any grant for that purpose, is entitled to the 
lateral support of the other close tlie very instant^when the con« 
veyauee is executed, aa much as after the expiration of twenty 
years or any longer period.* 

In Scotland, where a house is divided into difTerent floors (flats) 
or stories, each floor belonging to a diflerent owner, the proprietor of 
the ground-floor is bound merely by the nature and condition of 
bis property, without auy servitude or contract, not only to bear 
the weight of the upper story, but to repair his own property, in 
order that it may be capable of bearing that weight; and os tlie 
proprietor of the ground-stoiy is obliged to uphold it for the sup¬ 
port of the upper, tbo owner of the upper must uphold his story 
as n roof or cover to the lower.^ 

Whero the owner of two or more ailjoining houses sells and 
couveys one of them to a purchaser, such house is entitled to the 
benefit, and is subject to the burden, of all existing diains com« 
muuicating with the other house, without any express reservation 
or giant for that purpose. Thus the plaintifiTs and the defendant’s 
bouses adjoined each other, they having formerly been ono house, 
and converted into two by the owner of the whole ifnoperty. 
Subsequently tho defendant’s house was conv^ed to him, and, 
after that, the pIointliT took a conveyance of his house. At the 
time of these conveyances, a drain ran under the plamtifl'’s house 
and then under the defendant’s house, and discharged itself into 
the common sewer. Water from the eaves of the defendant’s house 
fell on the plaintiff’s house, and then ran into a drain on the 
plaintiff’s premises, and then through the drain into tho common 
sewer, through which the plaintiff’s bouse was drained. On the 
trial of the action, a verdict was entered for the plaintiff, witli 
leave to the defendant to move to enter a verdict for him ; and it 
was held by the Court, that the plaintiff was, by implied grant, 
entitled to have the use of the drain as it was used at the time the 
defendant purchased bis house.* 

1 Enkioe's last, book 1. tit. 0, { 11. 

* Pytt V. Carter, 1H. sod K« 91d. 
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V. 

ARBITRATIONS. 

The law with regard to Bubmissions to arbitration is too exten¬ 
sive a subject to bo exhausted within the limits of this work j and, 
indeed, it would answer no useful purpose to attempt to do so, as 
the subject is more appropmtely treated of at length in the works 
of praotico intended for the special use of the legal professiou. So 
far, however, as lay arbitrators and laymen are concerned, tlie 
more salient points of the law of arbitrations will be found in the 
following pages j the object of the author has been to set before 
his readers the landmarks by which they must be guided in matters 
of this 6ort« 

1 . Tlie Submissiolu 

Merchants, traders, and others, desiring to end any controversy, 
suit, or quarrel, for whicli tlierc is no other remedy but by per¬ 
sonal action or suit in Equity, may, by arbitration, agree that tho 
submission of their suit to the award or umpirage of any person 
shall bo made a nde of any Court of Bcconl wliich the parties shall 
choose, and insert their agreement in the submission or tho condi¬ 
tion of the bond or jiromise whereby they oblige themselves to 
submit to the award or umpirage of any jicrsoh or })erBonB; which 
may, on affidavit of tho witnesses thereto, or any one of them, bo 
made a rule of Court and enforced by the usual mcana.^ The act 
puts submissions to arbitration, where no cause was depending, 
upon the same footing as where there was a cause depending, and 
wiia only declaratory of what the law was in the latter cases pre¬ 
vious to its passing.* The submission so made is not revocable 
without leave of the Court; and the arbitrator or umpire is to 
proceed with the reference notwitlistauding revocation by the par¬ 
ties, and make his award, although the pei'son making the revoca¬ 
tion shall not afterwards attend the reference ; and tlie Court, or 
a judge thereof, may, from time to time, enlarge the time for 
making the award.* 

The subject of auhmiasions to arbitration is now, however, 
chiefly regulated by the Common Iaw Procedure Act, 1854.* By 
that Act every ogreement or submission to arbitration 1;^ consenti 

> Sand 10 W, 3. o. 1$. • Lucm v. WUmp, 2 Burr. 701* 

» 3 aod 4 W. 4. 6. 42, { 32. * 17 and 18 Viet. e. 125. 
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wlicther by deed, or instrument in writing not under seal, may bo 
made a rule of any one of tlio supe^or Courts of Law or Equity, 
on the application of any party thereto, unless the agrecroeut or 
eubmiBsion contain words purporting tl\at it is intended that it 
should not be made a rule of Court^ When the reference is or is 
intended to be to two arbitrator^ one appointed by each party, 
either party in the case of the death, refusal to act, or incapacity of 
any arbitrator appointed by him, may substitute a new arbitrator, 
unless the document authoriziiig tbe reference show that it was 
intended that the vacancy should not be filled up. If one party 
fail to appoint an arbitrator, either originally or by way of substi¬ 
tute, for seven clear days after the oilier party has apjxiinted one, 
and has serv-ed the I>arty failing to ap]>oint with a written notice 
to make the aiipointment, the party who has appointed an arbi¬ 
trator may ap[>oint him to act as solo arbitrator in tho refereuco ; 
and an award mado by him will bo as binding as if tho appoint¬ 
ment had boon by consent. The Court or judge may, however, 
x*evoko tbe ap[iointmcnt on such terms as may appear just.* 

If tho refurence bo to a single arbitrator, and all the parties do 
not concur in the appoinfment; or if the |>or30n ap]>ointed refuse 
to act, become incajjablo, or die, and it was not intended that the 
vacancy should not bo supplied, and the parties do not concur iu 
appointing a new one; or if where tlio partis or two arbitrators 
arc at Iibci*ty to appoint an umpire or tliird arbitrator, aud do not; 
or if any appointed umpire or third arbitrator refuse to act, become 
incapable, or die, aud it was not intended that the vacancy should 
not 1)0 supplied, and the parties or arbitrators do not ap[)oiut a 
uew one: in every such instance any party to tho Hubmi^on may 
serve the remaining parties, or the arbitrators, as the cose may be, 
with a written notice to ap{>oint an arbitrator, or umpire, or third 
arbitrator; and if within seven days thereafter no appointment bo 
made, any judge of any superior Court of Law or Equity, upon 
summons, may make the appointment; and the person so appointed 
shall liave the like power to act in the reference, and make an 
award, as if ho liad been appointed by consent of all parties.* 
Formerly an agreement to refer was no bar to an action; but now, 
if after a reference to arbitration, an action or suit in Equity be 
commeoced, the defendant may apply to the Court for, and tho 
Court, after appearance and before plea or answer, on being satis¬ 
fied that no sufficient reason exists why the matters in dispute 
cannot be or ought not to be referred to arbitration, according to 
the agreement, and that the defendant was at the time of the 
* 17 and IS Viet. c. 125, J 17. • Ib. { 18. • Ih. § 12. 
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brining the ection or soiti and etUl ia, ready and willing to join 
and concur in all acta neceaaaiy and proper for causing them to be 
decided by arbitration, may make a role or order staying all pro* 
oeedingB, on such terms, u to costa or otherwise, as to the Court 
or judge may seem fit i and the rule or order may afterwards be 
diachaiged or varied as justice may require.^ 

The section contemplates a completed deed of submission; there¬ 
fore, where several persons agreed to refer matters in dispute to an 
arbitrator, and that a formal submission ahonld be drawn up to be 
signed by themselves and another party, and that party refused to 
mgn, the Court refused to stay an action commenced by one of the 
parties to tbe agreement against another; the agreement which 
was come to for a formal submission not being within the section, 
and the formal submission not having been executed: smble, 
the 17 & 18 Viet. c» 125, ( 11, is not confined to the case of a 
deed or instrument in writing, in which there is a stipulation of 
the parties to it to refer differences to arbitration.^ 

Where an action is brought, and it is made to appear to a Court or 
judge that the matter in dispute conaista wholly or in part of mattors 
of mere amount, which cannot be conveniently tried in the ordinary 
way, the Court or judge may decide the matter in a summary 
manner; or order that it be referred, either wholly or in part, to 
an arbitrator appointed by tbe parties, or to an officer of the Court, 
or in country causes\o the Judge of any County Court, upon such 
terms as to costs and otherwise as the Court or judge shall think 
reasonable; and the decision of the Court or judge, or tho award 
or certificate of tbe referee shall be enforceable, by the same pro¬ 
cess as the finding of a jury on the matter referred.' If in such a 
case it appear to the Court or judge that the allowance or dis¬ 
allowance of any particular item or items in the amount depends 
upon a question of law or fact, the Court or judge may direct a 
ease to be stated, or an issue or issues to be ^ed; and the decision 
of the Court or finding of tbe jury is to be taken and acted upon 
by the arbitrators as conclusive.' Also, if upon the trial of any 
issue of &et by a judge, it appear to him that the questions arising 
thereon involve matters of account which cannot conveniently bo 
tried before him, he may, at his discretion, order that the matter 
of account be referred to an arbitrator aj^inted by the parties, 
to an officer of the Court, or, in countxy eaaee, to a County Court 
Judge, upon such terms as to costa and otherwise as he may think 
reasonable; and tbe award or certificate of the referee shall have 

M7 sad 18 Viet e. 125, f IL • Hsaea v. Hadden, 33 L. T. 183. 

• 17 and 18^ c. 125, { 3. . « Ib. M- 
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the same effect as the award or certificate of a referee before trial.^ 
With reference to the aboye provisio&Si it is neceeaarjr to obserre 
that the Court of Chanoerj has the same jurisdiction oyer arbitra¬ 
tors and awards, under the Common Law Procedure Aot, 1854, as 
the Courts of Common Law haye»* 

It is a principle of law that parties cannot contract oust the 
Courta of their jurisdictiou; and a coyenant in an arbitration 
agreement to that effect is absolutely yoid f thus, it haa been held 
that an action lay on a contract containing a prospeetiye agree¬ 
ment, that if any difficulties arose it should be r^erred, where one 
of the parties to the contract refused a reference.^* Nevertheless, 
persons may covenant that no right of action accrue till a 
third person has decided in a difference that may arise between the 
contracting parties / and where there is an agreement to refer a 
question of account due for work to an engineer, and to exclude 
the Jurisdiction of the ordinary tribunals till an award shull be 
made by him, it will be valid f for if a contract provides for the 
determination of the contractor's claims and liabilities by the 
judgment of a particular person, everything depends npou tliat 
person’s decision, and untit he has spoken, no right arises which 
can bo enforced either at law or Equity. Clauses which are derc^ 
gatory to the powers possessed by arbitmiors under ibo general 
law, should not, however, be introduced into submissions to arbi¬ 
tration. Thus, if in a cause referred to arbitration, the submis¬ 
sion contain a clause that " the witnesses of each party respectively 
shull be sworn before a Judge of a Superior Court, or a Commis¬ 
sion thereof,” the arbitrator is notwithstanding entitled to swear 
the witnesses himself, if he think proper to do so; as these words 
are merely cumulative, and do not take away the power vested in 
him by the 3 & i Wm. 4. c. 43, $ 41/ 

An action by an engineer for professional service^ the claim 
depending partly upon his right to commission and partly on the 
propriety of charges for work done, the items of which were 
numerous, the judge ordered to be referred to arbitration as a 

^ 17 aud 18 Viet. c. 125, $ 6. * /a fv Aitiun 3 Jur. (N. 8.) 12SS. 

* Meatborough Bower, 7 Boo. 127 } ScoU v. Itiverpool CorponttioD, 

5 Jur. (N. S.) 106 ; 2S L. J. (N. a) Ck 280 ; Horton Ssyer, 83 L. T. 287. 

^ LiTingtton v, Balli, 6 £ 1 . and BL 132; 24 L. J. Q. B. 260: 1 Jur. 
(N. S.) 601. See also Thoopeon e. Gbadwiok, 8 T. B. 180. 

^ Soott e. Arery (In error), 6 H. L. Caa 011; 26 L. J. Kioh. 103; 2 Jur. 
(K. 8.) 815. 

* Soott v« Lherpeol Corporation, 2? L* J. Oh. 641 j 28 L. J. Oh. 230; 
4 Jar. (N, a) 401 


f Hedsou e. Wilder S Jar. 002, 
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mAii&t of aocount, consenting to try the question with regard to 
the right to commission as a question of fact^ It has also been held 
that an action for dilapidations where mone^ is paid into Court, 
and the question is only as to the amount of the dilapidations, may 
he a matter of account, and the subject of a compulsory reference 
under the 17 and 18 Viet. e» 135, § 3.^ 

If a contract be so framed that the fulfilment of one pait of it 
be left to he determined by arbitration; as a contract for the sale 
of a house and certain fixtures to be taken at a valuation to be 
made by persons mutually chosen, or an umpire; a Court of Equity 
cannot decree a s^iecific performance of the conditions of the con¬ 
tract when the arbitration has not been bad recoiuue to in the first 
instance.* 

Finally, it should be borne in mind, that the fact of one of the 
parties to a reference having become a bankrupt is no revocation 
of a submission to arbitration.^ Moreover, an arbitrator's autho¬ 
rity is not revoked by the death of one of the parties to the sub¬ 
mission if the order of reference contains a provision that ho shall 
make and publish his award by a certain day specified, ready to bo 
delivered to the portics, or, if either of them should be dead, to 
their respective personal representatives* 

2 . Witnesses. 

,4 

The Court, by which the rule or order shall be made, or which 
Aall be mentioned in the submission, or any judge, by rule or order, 
may command the attendance aud examination of any person to bo 
named, or the production of any documents to be mentioned in the 
rule or order; and disobedience shall be deemed a contempt, if, in 
addition to the service of the rule or order, an appointment of the 
time and place of attendance signed by one at least of the arbitrators, 
or by the umpire before whom the attendance is required, shall also 
be served either together with or after the service of the rule or 
order. The witnesses, however, are to be entitled to the like con¬ 
duct money and payment of expenses, and for loss of time, as for 
and upon attendance at any trial. The application for the rule or 
order must set forth the county where the witness is residing at 

^ Mumy tr. Sonderiand Dock Company, 1 F. and F. 179. 

1 Cummings v. Hirkett, 3 H. aiid N. 136 ; S7 L. J. £zch. 216; 4 Jur. 
<N. &) 242. 

^ Dafbcy s. Wbitidm, 4 Drew. 194. 

^ Hemswortb v. Bnaii, 1 C. B. 191; 2 Dowl. snd L. 844; 14 L. J. 0. P. 
19 ^. 

* Wnghtson ?. Bywiter, 6 DowL P. C. 999 ; 9 Mee. and W« 199. 
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the lime» or satisfy the Court or judge that the person canuot 
fouQcL It is further provided^ that m person shall be compelled 
to produce any writing or other document that he would not be 
compelled to produce at a trial, or to attend more than two con* 
becutive days, to be named in the order*' 

When it is ordered or agreed in any role or order of re&renoe, 
or siibmibsion containing an agreement to make it a role of Ooqrt^ 
that the witnesses shall be examined upon oath, the arbitmtc^lk^ 
umpire, or any one arbitrator, may emd are required to administer 
au oath to such witnesses or to take their affirmation in cases where 
affirmation is allowed hy law instead of oath \ and perjury may be^ 
assigned on stich oath or affiiinatioit* By the subsequent Act to 
amend the law of evidence, every arbitrator having by law or oon« 
a^t of parties authority to receive evidence, may administer an 
oath to the witnesses.* In taking evidence, arbitrators are bound 
by those rules of evideuco which govern the Courts of Law but the 
aaard will not be set aside on the ground of the wltnosseaDot 
]la^iug beeu examined ou oath, if no such objection was made at 
the time of their examination.* The refusal of an arbitrator to 
oxaniitie witnesses is however sufficient misconduct on his part to 
induce the Court to set aside his award, even though he may 
think tliat he lias sufficient evidence without them/ If the arbi« 
tration i elate to a matter in whicli value is in question, the arbi- 
tiator should look narrowly into evidence of value which may 
}>c tendered ; for, it is said, little reliance is to be placed ou the 
evidence of surveyors in a conteei as to valua^ It has however 
been held that a surveyor is a competent witness in the matter of 
a bmldiiig lease; and therefore that a lessee who has bad tb^ advice 
and assistance of a competent surveyor cannot complain of 
surprise.* 

Where a cause is referred to arbitratiou with power to the arbi* 
trator to settle all matters in difference between the parties, the 
bubmibbion providing also that the parties respectively are to be 
examined on oath, if thought neoestary by him, it is in the discre¬ 
tion of the arbitrator to examine tbe parties, each in ^ support of 
hib own cause, if be think fit so to da* If the submission be so 

1 3 lAd 4 W. 4. e. 4S, i 40. * Ib. ( 41. 

< 14 and 16 Tict. o. 09, { 16. 

* Atteraey-Geseial v. Davifoo, klcClsl and 6.160. 

* Ridottiv. Pjs, 1B. sad P. 91. 

* Phi|^ e. Ingrsia, 8 DowL P. 0. 669. 

’ Waters v. Thom, 9% Bmv. 547. 
i Haberdsdisri* Conpsjiy v. Isuc, 8 Jur. (N. 8.) 011, V. C. W. 

* Wdls V. Beoikio, 9 Vea. and W. 46; 1 Deed. (N. 8.) 848. 
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t&t the Witnesses be exAmioed on ostb,** affidavits cannot be read; 
and if the/ are; the award maj be set aside.’ 

3 . The Arbitraiore—their Powers and Duties. 

The proceedings upon an arbitration, unless otherwise directed, 
must be conducted in like manner, and subject to the same rules 
an^ enactments as to the power of the arbitrator and of the 
Court, the attendance of witnesses, the production of documcnta, 
enforcing or setting aside the award or otherwise, as u|)On a refo- 
i*enco made by consent under a nile of Court or judge's order.’ 

The mode of conducting the arbitration must be left to the arbi¬ 
trators, subject always to the liability of their award to be set 
aside if they conduct it illegally. In conducting the arbitration, 
however, they must act inipartially, and not consider themselves 
agents for the persons by whom they were rcapectively a)ii>ointed.’ 
It should bo observed also, that there is no distinction with regarfl 
to legal and other arliitrators; and tliat the Court will not exa¬ 
mine an award because it has bceu made by ono who is not in the 
profession of the law.* 

An arbitrator's ]>ower is determined by the death of the parties 
to the submission, or any one of them at any time before the 
award b\itit is best in entiTiug into the submission to stipulate 
that tbo reference shall not be defeated by the deal)) of one of tlie 
l>artieB bo tore award made,* for in that case the death of either of 
the submitting ]>arties will not determine the authority of the arbi¬ 
trator, or vacate the subsequent procco<iings upon the reference 
so also whore the reference is ordered by a Court of Equity or 
under a rule of Coui't.* Where the submission is by deed, an arbi¬ 
trator may, with the assent of both parties, be substituted iu the 
})Iace of one of the original arbitrators.* 

In matters submitted to arbitration, it is of the greatest impor¬ 
tance tliat the arbitrators should act within the jiowcrs given to them 

^ Banks r. Baaki. 1 Gsie, 46. • 17 snd 18 Yict. e. 125, $ 7. 

^ Calorafl v. Roebuck, 1 Yei. J. 226. 

* Jupp r. OrayBon, 3 Dowl. P. C. 129 ; 1 C. M. and R. 523. 

» EdinundB t». Cox, 2 Chit. 432 ; 3 Doug. 406 ; Cooper v. Johnson, 2 D. and 
Aid. 394; 1 Cbit. 387 ; Potts v. Ward, 1 Msrs. 866. 

^ Tounaint e. Usrtop, 7l^unt 571. 

^ Maedougsle. Robertson (in onorX 2 O. and J. 11; 1 31. and P. 147 ; 
4 Bing. 436. 

* Dowse «. Cox, 10 Moore, 272; 2 Bing. 20; Clarke v. Crofts, 4 Bing. 143; 
12 Moore, 849. 

^ Jars Tudoo, 5 B. and Ad. 488 ; 2 Ner. and M. 328. 
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by the submisioiij us if they do not, the whole of the proceedings 
may be set aside. They should also take care that their award 
is not open to exception on the ground of nncertainty ; and that 
no part of their finding is bad, for if it be, the whole of the award 
may be set aside. Thus in an arbitration the arbitrator recited 
that, among other matters in difference, it was referred to him to 
Ray whether certain grates, &c., were part of the demised pretnws; 
aud further, to order what should be done to make a final deter¬ 
mination of such matters in difference. He awardc*d certain 
damages to the plaintiff on the issues iit the declaration, and fouud 
that the grates, <hc., were part of the demise of the defendant to 
tlie plaintiff, aud that they were reinove<i and caiTied away by the 
defendant and applied to his own use, and tlmt they wei'O of the 
value of 11/. 5a; and he ordered the plaiutiff to fix and set up 
other grates, &c., in the place and stead of such i;s were removed, 
and to leave thorn to and for the use of the defuudaut at the end 
of the term, and that the defendant should jiay the plaintiff the 
sum of 11/. 5$. The defendant hy affidavit denied that ]>ower was 
given to the arbitrator to order what should be done by the turtles 
os to the grates; and it was held that the award was bat), as the 
arbitrator had exceedc<l his powers, and that the award itself was 
nucertain in not specifying the quality and price of tlio gnites, the., 
to be set up ; aud also, that as the matter in diffei'ence as to the 
grates was one of the maiters submitted to the arbitrator, tlie 
finding on that being bod, the whole awani must bo set aside.' 

An arbitmtor gre^itly errs if, in the minutest jiarticular, he takes 
\i])ou himself to listen to evidence behind the back uf any of the 
}>articB to the subinissionand whore un arbitrator questions a 
witness, and receives statementa from him in the absence and with¬ 
out the consent of one ]nxriy to tho roferouce, tho Court will 
the award aside, without taking into considetntiou the nature of 
the statements, or the probability of their having iiifluonccd the 
decision.^ The Court will also set aside on award on the ground 
of interviews having taken place between the arbitrator and one 
]>arty in the absence of the other; and similar roisconduct on the 
}>art of the person applying will not prevout tlie Court sotting 
aside the award, for the matter coucerns the true administration of 
justice.^ But it was held by the House of Lords that it is no 
objection to an award that the arbitrator, in the absence of one of 

^ Price V. Poi^ia, 8 Per. aaJ Pav. S04 ; 8 Jur. 433. 

’ Drew V. Lebum, 2 Moo. H. L. Css. 1. 
t Reg, «. Dobeoa ; 8. P. Dotnon v. Grvvee, 6 Q. B. CS7. 

* Harvey v. Skelton, 7 Bea. 453. 
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the partiesr called in the other and asked him merely whether he 
admitted or diHputed certain items in an account‘ The arbitrators 
must be pcifectly nuhiassed in thoir jndgiaent as to the matter 
reforrcH] to them; tth^ must have no direct j)er9onaI interest in 
the matter, h<iwever remote. It is suffideut for the interference of 
ft Court of trinity if any circumstance is shown which is calculated 
to jiroduco a hisw in the judgment of an arbitrator. Thcrefoi’e, 
where the guarantee by an architect, who was also the arbitrator, 
that the expense of a certain building should not exceed a certain 
sum, wuH urikhown to the plaintiffs, it was held that they were 
not Ixmiid by their contract to submit in all things to his deter- 
miiiutiou.* 

Upon H rcfcriiico, the arhitmlor shoiihl bo careful not to adinit 
a |Hirty in the ouuso as a witness, unless a specific jiowor so to do 
ho givoii to him j for if he do so, the award may he ret aside. 
Tims the ]siHioH to an order of reference mutually ugi'ced U> Htriko 
out the usual clause giving the arhitrator power to examine the 
)sirtuw. At the hiNiring, the plaintiffs attorney tendered the 
]dairiti(T as a wifrii^ss, and he was cxaiiiiiicii by the iirbiirat(»r. 
Tile dcfoiuhints cotinsid objected to the ndmissioii of the pluifttitf; 
but fts the arhitrator di'chlml against liiiii, he proceeded to crosa- 
vxamiiio the pluiiitifr. and went into his case. Ou a motion to set 
aside the awuiil fur im'gvdarity, it was held that the examining of 
\\\i\ ]>iaintiiT umh^r the circumstiuicra was a good ground for setting 
aside th<i award, and that the ohjcctiou was not waived by the 
defendsnt*s going on with the arbitiutiou under the eircunistanccs. 
But srmOl^Sy if the defeuciant had Uunh^red himsidf as a witness to 
supjKirthis own case, iinvt would have been a waiver.' 

Arbitrators may nndcr certain circumstances reject evidence 
tcndeixMl to them on a reference: thus, w'hcn under ati order of 
r(*fenmco the parties had submitted their accounti to tlic arbi¬ 
trators. and A rc[iort had been made and a meeting fixed to close 
the Accvninta, one of the parties at the meeting tendered in evidence 
fix*sh divunicnU which he had discovered relating to the accounts, 
and the arbitratoTH after looking at them declined to go into them; 
it WAA held that this tViis not njisconduct affts^ting the validity of 
the award, but a rejection of evidence within the authority of the 
a rbi t m tt irs. * A gu in, where an arbitrator bai mode aa appoiutiiicuti 

' Andencn t. WaUsca, Z CL aod Fin. 26. 

« Kemp r. floee, 4 Jur. (K. a) 919 ; 32 L T. 51. 

^ r. Spim*w, 1 Bowl, and L. 604; I B. C. 340; Id L. J. Q. B. 

11 Jur. 

* UrtZlAnU, IC L. i. Q. D. SCO. 
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and ono of the parties, ahlioiigh uuder the D>istakca notioa that 
thei-e will be uotioc of another meeting before au award is made, 
goes avray without tendering evidencei or iiitiiiiatiiig that he 
jutetids to offer it, the arbitiutor may proceed ex j^arle, and with¬ 
out further notice make an award.* 

In refeiring a matter to arbittutiouit is necessary that it should 
be I>orne in tuiud that, as before observed, the law recognises no 
distinction b«!t ween professional and non‘professional arbitrators; 
so that if a case be i%fen'ed to a nou-pi*ufcssiouid arbiimtor, and 
he make a mUtnke in law, the ]iarties to the ivfei'cnco aiH) as much 
bound by tlio award tte if tlie arbitrsitor belonged to tlm former 
cla.sa Where i»artics refer luattcrs to an arbitrator, \vli<*tlier lie be 
a profuKsional legal) man or nut, they latest be corjKidorcd as 
liaviag ri'fcri'ed both tlio case and all uuitUirH of law arising ti^ion 
it| ami must take the coiisequcnco of any nusiaku cither in law 
or upon tlie fuctn. Whether the questiitn disputed buroi*e the avbi- 
tnit(>i*s, one of law or fact, is altogether iiiimatorud, and the 
)Ki)*ties arc in every cose equally bound by his deeiKiuu upon 

4. UvipiiMye. 

Tf a n^fcrcnco be to two arbitrators, ami the Uo ins of tin* refer- 
cure do not show that it was inteiiJcsl that thciit should be an 
unqnre, or provide otberwise for the iqqKnntment of an umpire, 
the two arbitmtoi's may apjiomt an ninpiro at any time within the 
jHji iod dunng which they have {mwer to make their award, unlcKs 
tlay be culled u^iou by the teruoi of the ivfei'encc to make the 
a]ii>ointiU€iit sooiicr/ In any cose wliei'c an uiij]>irn Hliall have 
been appointed, it ahull bo lawful for Iitin to onier on the >vforenc<* 
ill lieu of the arbitrators, if they hIihII have allowed tlieir time, or 
their extended tiin<*, to expire without making an awiusl, or shall 
have delivered to any ]iarty or to tlie umpire a notice in wnting 
stating that they cannot agree.* 

The appuiutiiieut of an ntnpire in a submiHsaon to arbitration is 
a judicial act, and must thereibre be niade or signed by the arbi¬ 
trator's at the sucac time, or in each othi^r's presence ; fr>r if it bo 
not, the Court will not issue on atUchment for noii jHrrfuniiunco 
of the award of the umpire.* With regard to the ap]Kiititfiient of 

1 Uur^bng V. Wftttn, U East, 556 ; Try«r r. 27 L. J. EfcL m. 

^ Asljton V. Painter, 2 Dowl. 651; Yauogr. Walter, h Ves. Jur. 664; Cliing 
r. Chiug, 6 lb. 262; ll«otj r. Rally, 4 Jur. lOCl. 

* 17 and 16 Vice c. 125, } 14. « lb. i 15. 

» Lord V. Lord, 5 Ki. and BL 404 ; 26 L. J. Q. R. 34 j L Jur. (S. 8.) 893. 
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M umpire, it is mid thafc it mAj be made hy lot if the parties to 
the reference assent to such a mode of election.^ But the asBent 
of the parties to the umpire chosen does not make the election 
good, unless they know the mode in which the umpire was chosen, 
and all the circumstances relating to his election.* Their assent 
will sufficiently appear by each pi'eeenting three names from which 
that of the umpire is to be drawn; or by signing the memorandum 
by which the person whose name is drawn is appointed umpire * 
Again, where the appointment of an umpire by lot was consented 
to by the attorneys* clerk, aud not by the attorneys*thomselves 
or their client, the appoiotroent was held bod, although the parties 
in ignorance of the mode of appointment had attended the arbi¬ 
trator/ So where arbitrators decided the choice of an umpire by 
tossing up, the acrjuiesoence of parties subsequently to the choice 
and before the reference is proceeded in, does not render the 
appointment valid, unless the |iartios acquiescing have knowledge 
of tlio circumstance under which the choice was made.* If the 
reference be to three arbitratoiii, or any two of them, and two of 
them without consulting the third, and in his absence make the 
award, the award so made cannot be supported.* Moreover, the 
two who execute the awani must do so at the same time and place 
and in tlie presence of each other, otherwise it is not what was 
stipulated for—viz., tlie joint judgment of the two; it must also 
bo signed and pubiishec) by the arbitrators at the same place.* 
Arbitrators, liaving power to choose an umpire, may elect one 
before they outer upon the examination of the niatU^r referred to 
them.* If, however, they appoint an umpire by lot, they will 
vitiate their award, even though the appointment be assented to by 
the attorney*s clerk, who conducts the arbitration on behalf of 
the party seeking to set aside the award, if the assent be given 
without the knowiedgo of the piirty or Iiis attorney/ 

Where arbitrators have a special power to choose an umpire, 
they must refer the whole matter to him, and the submission of a 

^ In rt Tunno, 6 B. and Ad. 488 ; 2 Nor. mod M. 328 ; Taylor v. Backhouse, 
2 Prac. Rep. 70; 20 L. J. Q. B. 233 ; 15 Jur. 86. 

* lit rt Greeowood, 1 Par. and B. 463. 

^ In re TuaDo, 5 B. aod Ad. 488 ; 2 Ner. and M. 828. 

* Inn Hodsoo, 7 BowL P. C. 669. 

^ 1% re Jaiuieson, 4 A. aod £. 945. 

• In n Book, 1 C. a (N. 8.) 695. 

^ Prsiten a Ayrs, 15 C. B. 724 ; Wads v. Dowliag, 2 EL and Bl. 44; 28 
L. J. B. 302; 18 Jar. 726. 

« Bos and Wood f. Bos, 2 T. B. 644. 

* Hodion s. Brewiy, 2 Jur. 1086. 
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particdl&r point only of the matter in di8]>ute will be b«d« Tbos 
where tiie arbilration bonds were oonditioued for the performance 
of the award of the arbitratorSi or of the nmpirage of such persons 
as the arbitrators should jointly choose between the pariiesi and the 
arbitrators agreed tipoo several matters^ but not being able to 
agree upon oue point, they referred that point to an umpire, the 
award was held to be bad, as the umpire should have gone into 
the whole case, and the arbitrators had in effect chosen an umpire 
}>ctweca theiwelv€8f and not between the parties to thu submis- 
sioil' « 

o. The Award. 

The arbitrator is to make hia sward under hia hand, and, unless 
the time bo otherwise limited, witluu threo months after he shall 
have boon appointed, and shall have entetad on the rcfereiieOi or 
eliall have been called upon to act by a notice in writing from any 
])arty. The time may, however, be enlarged by consent of the 
{)artie8, or by onler of Court; and if no period be stated for tlie 
enlai'gemeut in tlie consent or order, it shall bo deemed to be an 
enlargement for one month.* An umpire is entitled to enter on 
the refci*enGe iu lieu of* tho arbitrators, wheu they shall liave 
allowed their time to expiro without inuking an award, or nhall 
have delivered a notice, in writing, stutUig that they cannot 
agree.* 

U|>on any compulsory reference, or a lefereuco by consent, where 
the subuiissiou is or may be made a rule or order of Court, the 
arbitrator may, if it be uot provided to the contrary, state his 
award as to the whole or any fiart of it in the form of a special 
case for the opinion of the Court; and wheu an action is referred, 
judgment, if so ordentd, may be entered according to the opinion 
of the Court.* The Court or judge may also remit the matters 
referred or any or eitlior of tliem, to the reconsideration and re< 
determination of the arbitrator, U]K)a such terms as to costs aud 
otherwise as to tho Court or judge may seem proper.* When, 
however, an award is I'emitted back to the arbitrator under the 17 
ck 18 Viet. c. 125,1 8, only to set it right on the tAoe of it, the 
arbitrator is not bonod to rehear the parties.* 

No precise form of words is necessaiy to coosUtuta an award; 
for it is snfficieiit if the arbitrator expreoses by it a decision upon 
the matter submitted to him. And where a cause is referred, it is 

I ToUit 9. Sottodert, 9 Pnd. dl2 ; Bnuiford e. Bryan, Willes, 2CS; 7 Mod. 
349. 

• 17 and 13 Viet c. 125, {15. • Ib. « lb. { 5. 

f IT and 18 Viet & 125, { 3. ^ Monis' Aristntioo, 3 £1. and Bl 333. 
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not necessarj that the arbitrator should find for the plaintiff or 
defendant in the ver; words^ of the issue. It is sufficient if ho 
decide substantially the questioo in dispute.^ 

An 9kW9id drawn up in the form of an opinion has been held 
sufficient,^ and it will he good though it be drawn up by the 
aolioitor of one of the psriiea* It must be certain and concln- 
stTe; but primd /acU uncertainty will not vitiate it^ if it be 
capable of being rendered certmn or conclusive, and it may be good 
or bad according to the event/ Moreover, if the tenus of an 
award be clear on the face of it, the Court will not hdinit of an 
affidavit of one of the arbitmtom to explain their intention/ 
Again, it may be good in part and bad in ])art where the subject 
is clearly capable of being separated f but not so where all the 
matters are within the submiKaion, and the award is upon the face 
of it entire.' Again, if the arbiiiutor exceed his authority, the 
direction as to the oxcea may be rojcctc<I as a nullity, forming no 
part of, and consequently not affecting, the award/ An award 
only affects those who are parties to it; thoreforo the award of an 
arbitrator as between a master and liis workmeo, wilt not biud 
another workman who came into tl^e employ of a master after the 
awani, and raised in reference to himself the same question which 
it decided/ 

An award is final between the pirties, unless tlie objcctiou is 
apparent on the face of it and no objection can be taken ou the 
ground of a misbike in jmint of law, unless the grounds of tbe 
objection appear on tho award, or in some an then tie shape before 
the Court in which it is questionednor will a invrc statement 
of facts from which it may 1)e inferred tluit tlie award was founded 
upon aO incorrect notion of tho law of the case avail/* If, 
however, tbe award bo contrary to law, it may be iinj>eftched ; for 
it would be an oxcesa of power on the juirt of the arbitrator 
but not unless the law u(ion the subject of the award be clear/* 

^ Wykes sndShipton, $ Nev. snd M. 240. 

* MsUod r, Trower, B. and M. 17* 

^ Feib«r*t<me v. Coo^i«r, 9 Vm. Jut. 67. 

* AitcLcsoo V. Carg^ey (m errur), Sklom, 061; 2 IDO. 

* Gordotj V. MitclieU, 3 hiooru241. * Additon r. Gimy, 2 \Yils. 2D3. 

^ Auriol V. Smith, 1 T. sad R. 128. 

* AitchesoQ v, Corgsy (m error), 0 Moore 381, 2 Bing. 199. 

^ Hillr. Lerey, 28 L. J. (K. 8.) Ezeh. SO. 

Shsrman r. Bell, 8 M. ud 8. 604. ^ Pri^f. Joaee, 2 Y. ud J. 114. 

** Deher e« Bamee. iTaoDi. 48. Morgen v. M»tber, 2 Vw. Jur. 16. 

^ RicbaHeocie. Kome, SB. end A. 237« 
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Where the parties appoint a lawyer their arbitrator, they appoint 
him judge of lav as veil as of &ct> the Court therefore t^uaed 
to set aside the avard of a barrister on the ground that he had 
admitted an incompetent witness.^ 

An arbitrator, it would seom, is bound to find either in the 
affirmative or the negative, and where he does not, but has no oV 
jcctiou to re-consider the matter, the Court will uuder special oiiv 
cuiustances refer the matter back to him to luveatigate more fully, 
and to new evidence.^ It must be borne in mind, however, 
that the decision of an arbitrator, whether a lawyer or a layman, 
is binding on the parties both in matters of law and in matters of 
fact, unless there has been fraud or corruption on bis part, or there 
has been some mistake of lav apparent on the faco of the award, 
or of some paper accompanying and forming part of the award* 
where, therefore, a venUot was taken fur the plaintiff s^ibjeot to 
the award of an arbitrator as to the amount of damages, and his 
award included an amount of damages which (it was assumed) 
the plaintiff was not legally entitled to in the action, the Court 
refused to interfere. Again, the award is conclusive as to the 
amount of damages, unless tim award itself can be impeached.^ 

The award must be final, sufficiently certain, and not inconsiB- 
leut. The following etateiuont of an award in the matter of a 
businestj cunied on by two persons as builders and excavators 
wliicli had been dinsolved by Diutual consent, was held to have 
complied with those requinites,—that the defendant should pay to 
the plaintiff the sum of 2232. Gd., in fiill of all demands in 
rcs|>ect of his one equal moiety, half pait*, or sliare of tlio co-part- 
iier&hip pro]>erty, estate and efleets; Ind U*at ujmn (rnyment 
thereof and upon having such coiiveyuucea as thereinallor jnen« 
tioued tendered to him for execution, the plaintiff should, at the 
(lofondunt's request, execute a proper conveyance unto and to the 
use of the defendant, of, in, and to certain messuages, Ac. tbermn 
mentioned, subject to cci'tain mortgage debts charged thereon; 
that the debts then due and owing to and from the co-jArtnership 
concern should be received and paid by the defendant and the 
plaintiff in equal pro|>ortit>ns; and that if either jiurty should 
advance or pay any sum ur sums of money over and above his half 
share or proportion of the c^partoersbip debts, theu the amount 

^ Perryman v. fiteggall, SM. and B. 03 ; 0 Biog. 670. 

* PerguwoQ v. Notman, 1 Jur. 707* 

< HodgkitiMQ 9. Pmie, 3 C. B. (N. 8.) 180 ; 07 L. J. C. P. 66. 

* Whitehead v. Tattcmll, 1 Ad. and Ellis, 401. 
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SO overpaid should, on demand, be made good and repidd to the 
party paying the same by ^he party making default*' It was, 
however, in that case doubted whether upon the Bupposition that 
there had been no arrangement between the partners by which the 
premises wore ultimately to become the property of one partner, 
subject to the mortgagee, the arbitrators did not exceed their 
authority in awarding the messuages, (ho* to one of the parties, and 
not dividing them between both* 

In a cause referred to a barrister, be was empowered to direct 
that a nonsuit or a verdict for the plaintiff or the defendants 
should be entered as he should think proper,** and who was at the 
request of either party to state any |K>int of law upon the face of 
his award for the opinion of the Court; and it was held that it 
was not incumbent on the arbitmtor to decide finally as to the 
amount of damages to be recovered, and to direct how the judg¬ 
ment should he entered up; but that having by his award disposed 
of all the issues joined on the record, and assessed damages sepa¬ 
rately in respect of each subject matter of comjdHiut stated in the 
deolaratioij, and having referred to the Court the question as to the 
right of the plaintiff to recover ilaim^eS in resjtect of some of the 
grievances stated in the declaration, at the feqnost of the defend- 
ants and at the request of the plaintiffs, the question of the 
validity of a custom which was claimed, and other matters, he hod 
properly discharged his duty, and that he was not bound definitively 
to detemine as to the validity of the custom.* 

If the submission in a reference be to two arbitrators, and a 
third to be named by them, the nuu-attendnnee of tlie third at tlie 
meetings (owjug to liis having been erroneously treated os an um¬ 
pire throughout the whole of the proceedings), and the waul of 
notice to liim, will not be a ground for setting aside the award uf 
the two arbitrators first appointed* Then if “ all or any of tlte 
matten in differonoe between the parties'* ai^e referred to arbi¬ 
trators who disc^p^ but only as to the costs, fbe umpire must 
adjudicate on the whole question.* 

Again, if a reference he made to two persons and to a third 
whom they are to appoint, and the award is to he made by a ma- 
"joiity of them, and if, after bearing all the evidence, they differ aa 
to making the award, and subsequent to the last meeting two of 

^ Wood V. Wlkoo, 3 C. M. and R* 341. 

* Bndbeo v. Mayor» Ac., of Loadoa, 4 Man. and Or. 714. 

^ In rt Marsh or Haywood «. Maivh, 16 L. J. Q. B. 660; 11 Jar. 657. 

« Wicks V. Coa, 11 Jur. 543. 
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them make an award witkont consulting with the third; the 
award is bad and will be set aside.' ^ where an umpire reiVises 
an express request eitb^ £> rehear evidence already given before 
arbitratoi'S, or to examine new witnesses, the Court will set aside 
the award f and the not insisting on this objection at the time of 
making the award docs not amount to a waiver of it. An 
uinpiro may make his award on the notes of the arbitrators if 
no objection bo taken to his doing so. WherOi however, the 
arbitrators disagree after hearing the witnesses, the uinpiro 
must re-hear the witnesses; and if he omits to do so and makes 
Ills award on the evidence taken down by the arbitrators, the 
award will be sot aside. Tlie objecting to such prooeedings by 
the umpire may, however, be waived j but clear proof of 
the waiver must be given to prevent the award being sot astdo.^ 
But in a previous case the Court refused to set aside the award 
of an uinpiro who received the ovidonco from the arbitratoi’S 
without examining the witnesses; he not having keen required 
to re-examine them before making liis award/ Moreover, the 
umpirage will not bo bad, though the arbltratoni, who did not 
agree in thoir award, join in it and this even though tlie arbi¬ 
trators are ojieioy and though a stranger join in it.* 

Neither would it be a valid objection to an award the fact that 
the arbitrators and the uiupira sat aud heard the ovidonce, and 
that tlicii the latter made the award pursuant to the terms of the 
sub mission.' 

An arbitrator is not bound to make his award on each issue 
specifically if his intention as to each of them is suiScichtly clear 
from the general language of the award.' It will suffice if he find 
on the whole fur one party or the other.' * 

By an order of refei'encc the Court had power, on the validity of 
an award being disputed, to remit the matters referred to the 
reconsideration of the arbitrators An award having boon made 
and containing a defect, the attorneys agreed verbally tliat the 
arbitrator should amend it, subsequently to which the defendant's 
attorney obtained a judge's order, that the matters referred should 

> In re Teropleroaa, 6 Jur. 324. 

* Jenkins «. Legg, 1 BewL (N. S.) 277; 5 Jur. 

* In ft Sftlkeia and &UMr, 12 A. ml B. 737 ; 4 Per. sad D. 7S2. 

* HsU V. Laurence, 4 T. R. 68^. * Beck e. Sargent, 4 Taunt. 232. 

* Soulsbj V. Hodgeoo, 3 Burr. 1474. 

^ In ft the Owners of Flag Laos Chapel v. the Mayor, kc., of Sunderland, 

5 Jur. (N. S.) 894. 

* Clements v. Fuller, 11 Jur. 242. * Huai v. Hunt, 6 Dowl. P. C. 442. 
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Le to the arbitrator for hU ro-coDuderatioiL Upon such 

re-conutderation he altered^ the award without giving uotioe to 
either party of hie inteation so to do j either party rec^uested biin 
to hear fre^ evidence, and he did not recite the judge's order in the 
amended award. On a* zuotion to set aside the award, it was held 
that the arbitrator was not bound to give notice to the parties, or 
to recite the judge’s order in bis amended award.^ 

An award may bo equivalent to the verdict of a jury; as where 
a market gardener whose promisee adjoined those of a gas company 
brought un action against the company for the injury done to his 
cro|i8 by reason of the noxious matter issuing from the gas-works, 
During the ti*ial the judge suggested a refei'ence to an arbitrator, 
who was to determine as to the injury, aud as to ” what should be 
done*’ between the parties. The referonce having taken place, the 
arbitrator mode hU award sii rospi?ct of the damage sustaiued up 
to the date of the award, and no evidence having been adduced 
before him as to the respective damage, a verdict was entered up 
for the sum awarded. The comixiiiy subeequeutly inci'cased their 
works, and on a bill liciiig tiled by the market gardener, it was 
hold that ha was entitled to jierpetual injnuctiun to rostnviu the 
further tnanufactui'e of the gas in a manner injurious to his crops, 
tlie award of the arbitrator heiug under the circumstances 
equivalent to the verdict of a jury.’ 

An action ou iwiwipsii was brought on an sgreemeut to build a 
house accoidiiig to certain drawings, plans :uid specifications, and 
to the satisfaction of tlic plaintitf, and with the best materials; 
nllcging as broaches that the defoudant did uot build the house to 
the satisfaction of the plaintiff; and that he did not perform the 
work with the best nmteriala The defendant pleaded—first, non 
i secondly, that he did tlie works to the satisfaction of 
the plaintiff j thirdly, that before the breach the contract was 
rescinded; fourthly, leave and license \ fifthly, that he deviated 
from the drawings by the direction of the plaiutiffs arohitcct j 
sixthly, a plea stating an agreement between the plaintiff and him¬ 
self to build a atone wall in lieu of the wall mentioned in the 
original i^reement; seventhly, that by command of the plaintiff 
be erected a stone wall instead of a brick wolL The plaintiff 
thereupon took issue on the first two pleas, traversed the third, 
sixth, and seventh, replied cfs in/imd to the fourth, and demurred 

^ Baker e. Huater, IB L. J. £xcb. 203. 

• Broadbeot v. Imperia) Oas Coin|«or, 7 G. Mac. aad G. 483 j 26 L. J. 
Cb. 276; 8 Jor. (K. &) 221 ^ 84 L. T. 1. 
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to the fifth. The caaae was at the assizes referred to an arbiti*a- 
tor, the coetA of the cause and refereifce to abide the erent; and 
the arbitrator awarded a general yerdict to bo entered for the 
defendant. On procoedings being taken to set aside the awanl, it 
was held that it was not uncertain, inconsistent, or repugnant; and 
tliat it was not necessary for the arbitrator to assess contingent 
damages on the demurrer, neither party liaving requested him to 
do so, but acted as if the matter hod not been submitted to liim. 
With regard to the fifth plea—namely, that the defendant deviated 
from the drawings by the direction of the plaintiiTs architoot, it 
was held that it was had on general demurrer, as the architect was 
not shown to be the plaiuiifTs agent to bind him by any deviation 
fiom the approved drawings.^ 

To an action of aimmjMxl on a buildcr^s bill, the particulars ofde- 
mand being 1041. ISs., the defendant pleaded payment of 301. before 
action brought, and payment into court of 43/. more. The cjmse 
having been referred at Prins to a surveyor who was to measure 
and value the plaintiffs work, and to coi'tify for whom and for what 
amount the verdict should,be entcroil, and au order of Kiti Prixu 
having been drawn up ; he certified th{tt ho was of opinion that 
74f. 7^^. was a fair and proper sum to bo paid to the plaintiiT; and 
this was held to amount to a verdict for the defendant* It has 
been already obseiwed that no precis^^ form of wonis is neccasury to 
const! tuto an award, and that it is sufiieicnt if the arbitrator 
expresses by It a decision ui>on the matter sub milted to him. Never* 
thcless, where an arbitrator to whom a dispute between an archi¬ 
tect and his clerk resj^ting a clmm by the latter to wages was 
referred, stated in a letter that he had examined drawings made 
by the clerk, with an account of his time, wliicfa did not sliow 
experience or ability to the extent to justify a doznaud for remune¬ 
ration under the circumBtAUCce; but in consideration of the clerk^s 
services out of the office on some ocawions, and to meet the case in 
a liberal manner, be proposed that the architect should pay the 
clerk lOf.; it was held that the latter part of the letter was a 
mere suggestion of the arbitrator, and not a decided opinion that 
the clerk was or was not entitled to recover 102., and therefore not 
a good award/ 

A submission to arbitration empowered the arbitrator to settle 
and judge of alleged defects in a house, and to determine what was 

’ Cooper r. Laagdon, 9 Mee. sad W. 60; 1 Doirh (N. S.} 898. 

< Seller «. Ysteo, % Mee. eiul W. 67. 

« ’ l^Kk r» VttUtemy, 5 B. wi Ad. 600; 2 Kev. and M. 336. 
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necoBsary to put the house in a perfect condition, and to settle 
certain olaicDS for extra work bj one of the parties; and further 
contained an agi'eement that the costa of the arbitration should 
abide the result of the award The arhitiator having awarded a 
certain sum to be paid by one party to» and received by the other 
in full satisfaction of all the Oiatters in difference, his award was 
held uncertain, and not final, for not deciding upon the various 
matters referredi and therefore void/ 

Where an agreement provides that various things shall be done 
by tbo respective parties to it, and iliAt if any disputes shall aiise 
with respect to them, such disputes shall bo settled by particular 
persons as arbitrators, the award of the arbitrators need not 
embrace at^ more of the matters provided for by the agreemeut 
than arc brought before them by the purtica’ 

In an arbitration suit, a particular of a set-off for 30/. 13^ Od 
was stated in the following terms :—** To fitting up a shop iu A. 
street, with 1 {aur of glass dmrA, fanlight, locks, bolts, and hinges, 
to a |»artitioD to ditto, and moulding all complete, and fitting up 
bhop window with glass cose and linings and suiulry work, nulls, 
Ac." On the hearing of the reference before a legal urhitrator, the 
value of all the 8i)eciUed work named in the {Mrticulure was proved 
to l»o worth 9/.; but under the words in the particulars, ** sundry 
work, nails, Ac.," the arbitrator (subject to the opinion of the 
Court) admitted evidence of other work done about the premises to 
the amount of 10/. Is. And it was held that the evidence wus 
rightly reeeivvd by the arbitrator; and that if the plaintiff was 
misled of taken by surprise by the psirticiilaia, he sliould have 
asked for an adjournment of tlie reference to have enabled him to 
answer the evidence as to that elaiiu.* 

Surveyors are frequeuily apjKiinted arbitrators to determine the 
amount of loss occasioned by fire; the following case illustrates 
bow for they will be justified in rejecting endeneo touching the 

A subniissioD referred the amount of loss by 
firo ou " wool in the process of wouliug, carding, scribbling, and 
spiniug ;** in other ports of the submission raw wool" was spoken 
of; and the arbitrator conceiving that he was not justified in 
taking into hU considention wool which bad undeigoue a part of 
the process of manufacture, but was not at the time of the fire in 
any of the engines, refused to receive evidence applicable to that 

* /a ft Ridsn, t Bisg. H. C. S74 ; 1 Jor. 406. 

^ Hswkfworih f. BrtmweU, S Mjh sad Or. 891. 

* Baatham e. Tyler, s B. C. Rep. 186. 


matters in dispute. 
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wooli he was held to have been justified in so doing; and the 
Court refused to disturb an award ma^e on that principle.^ 

An award ought alwaTs to be signed bj all the arbitrators 
(inoladiog the umpire^ if one be called iu) in the presence of eaoh 
other The Court, however, refused to set aside an award because 
it was signed by the several arbitrators at difTerout times and 
places, but intimated that they should not oiiforco it by attaoh«> 
roent or rule.* In a case in which a reference was made to two 
arbitrators and an umpire to be chosen by thorn, who was to bo 
present, and decide each reference as it might arise, and either of 
them might make an award ; the umpire in the presence of the 
arbitrators disallowed the plaintifT |»art of his claim, which made 
tlie balance in favour of the defendant, and afterwards without 
notice to the arbitrator or defendant, made his award in favour of 
the plaintiff; the aw^trd was set aside by the Court.' Again, if the 
award is to be made by two arbitrators and an umpiro, or any two 
of them, and one of them decline to act, the other two may make 
tlioir award; but if they have before doing so consulted the one 
who declined to act, and he have mode any suggcHtions, they can¬ 
not make their award if it*diner from the suggestions unless they 
again consult or give notice to the third arbitiutor who dooliiied 
to act.* 

An award is to be considered as published, when the (Arties 
have notice that it is ready for duliveiy on payment of the charges,' 
whether they be reasonable or not / and it is complete if made in 
writing and ready to be delivered by the arbitrator within the 
appointed time, tliough it bo not actually delivered/ If the arbi¬ 
trators cannot make their award within the time limited by the 
rule of Court, or order of JV^isi Priu$j a rule may be obtiuned by 
consent, but not otherwise, for enlarging it; and where the su^ 
mission is by agreement, without suit, the time may be enlaiged, 
simply by the consent of the (Arties / and an awanl so made is 
good, though it do not recite that the time was enlarged.* An 

^ Jy^Tt Hunt, 1 Hur. sod 275. 

* Stalworih t». Itmn, 13 and W. 46S ; 2 Dowl. uid L. 428 ; 14 L. J. 
Bxch. 8t: 9 Jur. 285. 

* Potter V. NownuD, 4 Dowl. P. C. 604 ; 2 C. M. and R. 742. 

4 /a n Allen, 6 Kev. 4&d M. 374 ; Pemug sod Kajmer, S Ad. end £11. 246. 

* McArthur x. CamplielL 6 B. sad Ad. 518 ; 2 Ne?. and M. 444. 

^ Musnelbruok v. Duokiiit 9 Biug. 606; 1 DowL P. C» 722. 

^ Brown f. Vsweer, 4 East. 584. 

9 TeeahOe v. Atkiiw, 2Tidd's Prsc. 880. 

* Geoige V. Lowdey, 8 BmU 18. 
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agreement to enlarge the time should, however, coutaiu a consent 
that it shall be made a rule of Conrt; for if it do not, no attach¬ 
ment will be granted for not performing an award made under it.' 

If the arbitrators are empowered themselves to enlarge the time 
for making their award to an^ other daj, the; majr enlarge it 
more than once f and an ohjectimi that the time for making an 
award has not been duly enlarged, is waived by proceeding in the 
reference wich a knowledge of that fact/ 

There may be a constructive consent of parties to enlargement 
of time for making the award; thus upon a compulsory reference 
under the Common Law Procedure Act, 1854 (17 & IS Viet 
c. 125), it will bo uo objection to entering up judgment on the 
award under { 3, that the award was made more than three months 
after the arhitnitor entered on the reference, though the order of 
reference name no time, and no written consent for enlarging the 
time lie given by the parties, if it ajipear that the i)Arties have, 
within a mouth before tlio making of the awnni, acte<l upon the 
reference asKtill sulwisting, as such acting will estop them from 
saying that thu cii'cuuii^tancea necessary to give jurisdiction to the 
arbitrHt<»r did not exist* 

Finally, an award ina<lo on a compulsory reference, may, by 
authority of a judge, on such terms ;ts ho may consider reasonable, 
1)0 enforced at any time, aft or sevou days from the timo of publica¬ 
tion, uotwithstauding that the time for moving to set it aside has 
not ela{ised / and after the award has been made, the authority of 
the arbitrators, in re8i)ect of the submission, cannot then be re¬ 
voked/ 


' 6 . Setting aside the Avxird. 

All applications to set aside any award made on a compulsory 
reference, are to be made within the first seven days of the term 
next following the pubUcation of the award to the parties, whether 
in vocatioD or term. If no such application is made, or if no rule 
U gnuited thereon, or if any rule granted is afterwards disckaiged, 
the award is to be final between the parUes.' 

' Jeokibi v. law, S T. B. 87. 

* Pijne V. Dsakle, 1 Tsuat. 809; BemU ▼. Pony, 4 Ikent. 653. 

* Lsmuce •. Hodgm, I T. sod J. 16. 

* Tywmsa v. Smtfti, 6 £IL and BL 719. 

* 17 sad IS Viet c. 125,110. 

* Phippi r. Ingram, 8 Dowl. P. C. 669. * 17 and 18 Yiei. e. 125, { 9. 
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Any arbitration or umplrago pi'ocurecl hj coiTnptiou or undue 
means, shall be adjudged and eateemod void and of none effect, and 
sliall be sot aside by the Coiut on coiupUint made l>efore the h^t 
(lay of the next teitu after it is Riado and published to tho parties.^ 
An awHi*d upon a genenU icfeicuce cannot bo ini})caoheil for erro* 
nuous juilgiiient upon facta, but it may fur excess of power or inis- 
tiko admitted by tiio arbitratoi's, as well as for corruption or 
laisbchaviuur. Tlierc must, however, be satisfactory evideuco 
aguiiiat the urbitnttoi*8 to induce tho Court to iiitetfcro.^ 

If a motion be not made liefoi'c the last day of tho next term, it 
win be too lato, and an atUiclumnit for non-perforinaiico of the 
av^'atd may issueW 1101 * 0 , however, Cimxi is a paljviblo olijoctjuu 
u(>on the face of an awanJ, though the Court cannot set it aside 
afier the time limitod by the statute has elapKcd, tliey may I'efuso 
to enforce it.* 

It lias, liowovor, been held, that the time limited by the statute 
for Hotting aside awards, made under subinisHiou by virtue of 
the statntit does not uttocdi on Hwai*ds uvula uuder orders of XUi 
(hi the other hand, u motion to set aside an awuni made 
under an order of /V/?w, not under 0 and 10 W. 3. c. 1/5, 
mnst im made within the time allowed for moving for a new trial, 
unh'ss sufllciont reason for delay ho shown.* The juristlietion 
in niutU*rs of awanl belongs to the Court of which tho submis- 
Httm in luado a rule;^ but, m!V(*vUndcs.s it lias been held that the 
(hiurt of Chancery hail jurisdietiou to ndievo against an awanl, 
where it was one of the terms of lui agreement to n^fur disjmtes to 
arhitnitloii, that the suhoii.ssion might be nmdo a rule of a Court of 
Law nil the ftpplicHtiou of either ]iarty, but which had n^t Uxm 
done.* ^loreover, tbc Court of Chancery having once exercised Its 
jiirisdiction oviu* an aw*ard, will i*etaiu it, nlthoisgli, on the coining 
in of the answer, it ajijiear that the snbmissiou had boon made a 
rule of a Court of Jaw by tho defciiflauL’ 

Pending a reference to arbitration if any communication takes 
place between one of the inrties to tbc reference and one or more 
of the referees, it will be a ground for setting aside tho award, but 
not HO if the fact of the coni muni cation be known at the time to 
all the j>artica to tho reference ^ and no objeotioa bo made to it 

> 9 and 10 W. 3. c. 15, i 2. » Morgan tr. Mather, 2 Vea. J. 15. 

• Freame v. Kunegfr, Cowp. 23. 

^ Auricl V. Snith, 1 T. and R. 125. * Bysge 9 . Jenroiae, 8 Eiut. 403, 

* Rowathoro v. Arnold, 3 li and C. 629. 

’ Auriol e. Smith. 1 T. and R. 125. 

* Nichole V. Eo^ 5 Sim. 150. 


» Ibid. 
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until after the award was made.’ And again, it is no ground for 
setting aside an award tliaCf tlio arbitrator (a Uyman) examined 
witneAsos, nut U]>oq wttli or affirmutioo, if that mo<te of proceeding 
was not object(K} to at die time of tlieir examination/ But the 
Court set aside an award where the arbitmtoi'H had, by ngreament 
between themselves, Rc|innitely examined witnesses out of coui't 
in the abscucc of tlie paHicN, tiiougb it was swoni that tlie matter 
in di8]mte amounted to only a few HliilliugN.^ 

An award will not besot abide if the avliitmtor avail himself, in 
coming to a decision, of the Judgment of another person/ More* 
over, afti'v tin* dcU>cry of an awanl, the urbitmtor cauimt, though 
within the time limited by the submisKion, concct a mistake in 
the cidcuhUion of tiguix*s by making another award/ And the 
Court will not refer the award back to tin* arbitrator to corveot 
tlio mistake wiiliout the consent of tlic luirties/ If an nrbitmtor 
erroneouHly iimkes uii award, the Court will not set it aside on 
the ground that )»art of it was founded on a mistako of 
law and this whrlher the ivrbitrator bo a irntfessional pemoa or 
not/ But it is no ground for ovUiug aside an award that tho 
nnsucccsHful party sutfeml a surprise, inasmuch ns an urbilnitor 
has ]K»wer to postiK)ne the proccHalingi niH>u a rcaHonaido npjdica- 
tion being miule to him to do so/ Jn a cast* In winch a barnht or 
to whom a cause was ivlerred itnpi*ojK*rly ndinithsl evidence, t)io 
Court refused to diaturb his awunlfor an arbitrntov s deeision 
ou the admissibility of evidence before him is liTial." Neither, 
W'hcre mattei*s in diilei*cnco arc ixforrctl to a legal arid tnitor 
absolutely will the Court entertain n motion for reviewing his 
decision either ii|)ou the hiw or the facts.*’ And they will not set 
aside an award on the ground that the nrbitmtor has made a mis- 
take when) all tbo (acts wei'c phtci*d 1>efi>re him, and lie was cnin- 
peteut from bis occujiatiou to judge of ihem^ unless it be clearly 
seen that it w'lui a mistake.*’ 

Vuder certain circumstances an award, though informal, cannot 

^ Mills r. Bowers, 3 Kay and J. 66. * Riggs r. IlanMI, 16 C. B. <162. 

* Jn re Plewt, 14 L. J. Q. B. 139 ; 9 Jar. 160. 

* l^niery i*. 6 Ves. J. 84S. ^ i!>vine r. KJuod, 8 Bast. ^4. 

** Ajt parte Caorton, 7 D. and B. 774. 

^ Armstrong v. Ittarahall, 4 Dowh P. C. 593. 

* Hajdock r. Beard, 9 Jur. 1069. 

* Solomon r, Solomon, 28 L. J. (K. S.) Exch. 129. 

** Berryman t. 8t«ggml, 3 Dowl. P. C. 726. 

Syncs t. OooJfollow, 4 Dowl. P. C. 642. 

^ Ashton «• Pointer, 2 DovL P. C. 651 1 3 lb. 261. 

» 1 Har. and WoL 185. 
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be impeaclicd ; aa, where a cause was referred to arbitratiou by an 
order of rofereocc, directing ike wnAicsses to be Bwoni before a 
judge, and the arbitrsitor took the evidence of the plaintiff's wit- 
uesscs not upon oath, which the dcfemlant objected to, though ho 
permitted his own witnesses to be cxainitied without being sworn ; 
it was hold that by this proceeding tlic detendant had waived tlic 
oi jection, and that iic could nut be allowed, on this ground, to ini-* 
]ieach the award/ An ohjeciion to an award, on tho giH>uiid of 
in'egular and iinprojier coudiict on the ])art of tlie arbitrators, wila 
held to bo waived, whore sueli conduct had boon knowni to the 
parly injured three w^cks before the awarti w^is made without any 
objictiou being taken/ 

in an action fur not re|iairiiig, the urbitmtoni to whom ilio 
inuitet* Wiis i*eferivd nnide their awanl n{H)ii a view of the preniiMm 
without culling the {»artios before thoin but their award was set 
ositlc, on the ground that oilier facts than the Htalo of roi>air of the 
premises might be nuccasary to be iiupiii'ud into/ 

• 7. Co^U. 

An arh it rut or cannot, tinleas hiicIi {hiwxt ih expressly reserved 
to liTin by the submission, award t<i iiimsidf a sum (named or 
oilli'rwise) for his own cos>U and ex]H'nMiis^ If, however, having 
uullj(»rity, ho awanln an exci*s8ivc sum to Ikj paid to liiinself, the 
Court will I'cfer it to the proUiuiiotsiry to iHxluce it/ 

With regard to the fees unci reiiiuiici'atiou of an arbitrator, it 
may be desirable to oliservc that the Court has uu geni^nU jiiriK* 
diction over arbitrators sis to the amount of fees charged by them, 
W'hethcr the reference lie under a rubs of Cf^urt or not; nor over 
the attorney w’lio pre| wires the award; tho i*cincdy would opjicur 
to bo by action for money hud uml iXTcelvcd; but to give tho 
Court jtiVJbdtciion in the matterr, u clear intciitiou of the {parties 
to the arbitration must at all eventa Iki shown/ Where, however, 
there is an cx[»rcHs pf'oniise to pay arbitrators the coKts of their 
award, a joint uction for their recovery will lie against the )>ai ties 
liable, even tliough no deniuud for payment of the costs may have 
been previously mad<f;' and where a party to au arbitration is 

> Alien V. FnDCM, 9 Jur. 691. 

^ BigDoU V. Gale, 2 Man. and G. 8^0 ; 3 Scott, K. K. 108. 

* Anon. 2 Cliit. 44» 

« Roberte v. Eberhardt, 3C. B. <N. 8.) fSS ; 4 Jur. (N. S.) m. 

^ Millerr. Robe, STauet. 461. 

* DoeaeU r. GingeU, 2 Man. and G. 870; 3 Heott, If. R. 179* 

^ Uoggiui r. Goffdou, C Jur. 895. 
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compelled to pa; to a la; arbitrator an exorbitant sum in order to 
take up the award, lie ma; maintain an action for xuoue; had and 
received, to recover the excess beyond what is a proper remnnovu* 
tion for tho arbitrator's services.^ 

If b; tike subinUsion the costa of an arbitration are to abide tho 
event of the award, it will be an excess of Jurisdiction for the arbU 
tmtor to determine tbcir nniount.* And, iuderHi, in that event, tho 
arbitrator need not notice tho costs in his award, for he has no 
power over them.’ Further, where licfore trial of a eauso, tho par¬ 
ties agi'ce to I'ofer the case to an arbitrator, and that the cosia of 
the cansc ahall follow the event, a finding for tho plaintiff upon ono 
issue out of sovcrul, with a farthing danuigos, it has broii held, will 
carry tho aists of the caunc and if tlkei^e bo a subsUvntiul lluding 
fur ono of the imHu'S, that fi^vrty, it would seem, would ho untitled 
to tlte costs, though there be a (inding in ii^spect of sonio lesser 
nmttei'H in favour of the other i>arty/ 

It is nut lUMHsasnry that tlic decision should bo wholly in favour 
of one of tho jtartii'S in order to have the mifisi the meaning being 
iu such case tliat the costs are to follow the event of tho action, as 
decided by the awanh The event of the nwanl may bo such as 
to put e:icU party to the arbitration in such a |Kmition tlist cueh 
shall bo called to do cerUiin things; ns, the one to deliver certain 
goods to the other, who, on the othiT liand, kIisII pay a eertaij) sum 
of money, and a gciirml release to begivcu; and in hucIi a esiso 
it has been held that tho award was not uucertuiu as to costs (which 
were to abide the event), as the etfret of it was that each party 
should pay his own costs.^ Then if an aw aid Ije that t>vo paKies 
un tho same side should jiay a moiety of tho cixsts of tho arbitration, 
and of making the subinissioii n mlo of Coin*t; and one of those 
jHU'tics, in order to get ilie aw^ard out of the Imnds of the arbitra¬ 
tors, ]«ay9 tho whole of the costa j it was hold that he might Inive an 
uttacliment against the other to compel rejiaymeiit of tho iiioioiy f 
but an action would have been maintHinable if the jMirty laid }nc- 
feiTcd tliai mode of proceeding.' 

^ Banies r, BnuthwiJte, S H. and N. SCO. 

* Kendrick v. DaTis, S DowL P. COS. 

* Jupp r. Gnyeon, 3 Dowl. P. C. 100 ^ 1 C. M. aod R. 523; Boo<ile r. 
Davit, 3 A. Mid K. 200 ; 4 Kev. sad M. 788. 

* 9. Cook, 33 L. T. 224. 

* Matlook Qsi Coke Compsuj v. Peters, 6 E\. sml Bl 215. 

^ Ystet f. Knight, 2 ftng. N. B. 277 » 2 Scott 470. 

^ Hickt r. Bicbsrdson, 1 Boe. sod P. 03. Stokee r. Leiri% 2 Smith, 12. 

« CardweUenirStatfieii, 145, 187. 
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8 . Ai^ltmtUms uiuhr tlie Companies ClauBcs, Lands 
Claiisea, and Jiailwatf Clauses Acts, 1843. 

Any work reUting to tlie law of ar)»itrationfl woiilil l>c imperfect 
if the provisions ou thu subject coniiuiietl in the itbave-moiittoncHl 
Acta woi'o omitted. Kiiginoeni, architects, uiid surveyors, are more 
fre()ueutly timu others called in ns arbitrutors wlieii diapiitca as to 
value aits to be nettled; aiul it will tbercfoi*e Iw convenioiit to 
them to have those Acts at hand to refer to njiou such oconsioiia. 
It should bo borne in miud, however, that the Acts alw^Vd men* 
tioned arc not of geuend application; and that it is only when 
their ]>rovisionH (or any of them) are iucori»onitod with tlio spocinl 
Act utidcr wliicli t}io arbitration may take phicu that they are of 
any force. In all casen, therefore, it is iieccHsary before proceeding 
with the refcrcitcc, that the U*na 8 of thu sjfecial Act should bo 
coiiHViUed in oinlur to asoertuiu how much of tlio Acts rcfcrrt*d to 
arc It IC01*1 rated, mid how far siK.^cial provisions ou the subject of 
iirbitmtion may have Ih.*c!i diimIc. 

1 l<rgarding the cUouh^ of nii arbitrator, it is to bo obscrvcil that 
parti<*H referriug matters to arbiirathm will always do well to 
make the rcferunce to one or more cntii*e stningers, insteiul of to 
frhmds or neighbours, who may Ik.* either biassed towards one or the 
other tlio jiartics, or 1 >o otherwise subject to local prejudices; 
and wliosc dccisious Uterefore may bo eijually disBatisfoctory to 
both parties to the rofercncu. It is said that reforencon to arbi* 
tmtion uro souictimes the means of saving expense, and tliat they 
arc pociiHarly uda2>t(Ml to the settlement of matters of account and 
mercantile transactions, which arc di/licult and aluiost impossible 
to hr adjusted on a trial at law. As a general principle this may 
be true; but nevcrtbeleKS it is o)>viouH that if the orbitnitota be 
not well chosou, prolonged litigation oud expimse may be the result 
of the refei*cncc. 

1. The Cofn^MinUe Cldueee ConsolidalUfn Aci, 1845, 8 Fic. Cap. 16. 

SETTLBM&5T OP DISPUTES BT ABBITRATION. 

§ 138. Where Questions are to he determined by Arhitraiion, Arli- 
iraiore io he appoi^Ued within F<mfieen Days after A^c^ice.—When 
auy dispute authorised or directed by this or the si>ecial Act, or any 
Act iucor[X)rated therewith, to be settled by arbitration, shall have 
uiisen, then, unless both parties shall concur in the appoiatinent of 
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a single arbitrator, each par^, on the request of the other partr, 
shall hj writing under his hand nominate and ap}X)int an arbi¬ 
trator to whom such dispute shall be referred; and after an;^ such 
appointment shall haTo l>een made, neither partj have power 
to reyoke the same without the consent of the other, nor shall the 
death of cither partj operate aa such revocation ; and if for the 
space of fourteen dajs after anj such dispute shall have arisen, and 
after a request in writing shall have l»een served bj the 
one party ou the other {Arty to appoint an arbitrator, such 
last-mentioned party fail to ap{K)int such arbitrator, then 
u]X)n such &ilure the party making the request, and having 
himself appointed an arbitrator, may appoint such arbitrator 
to act on behalf of both parties, and such arbitrator may proceed 
to liear and determine the Diatiers which shall be in dispute ; 
and in such case the award or dcU^rmination of such single 
arbitrator sliall be final. 

§ 120. Vacatictf o/Artniralor to bemipplxed,—\fhctoTC the matters 
so referred shall be determined any arbitntior apjAinted by either 
]iarty die, or become incainble or refuse or for seven days neglect 
to act as arbitmtor, tho party by whom such arbitmtor was 
appointoil may nominate and appoint in writing some other person 
to act in his place; and if fur tho ajAce of seven days after notice 
in writing from the other party for that pur}>ose he fail to do so, 
tho remaining or other arbitrator may proceed ex parte ; and every 
Arbitrator so to be substituted as afoi'esaid shall have tho same 
]lowers and authorities os were veeted in the former arbitrator at 
the time of such his death, refusal, or disability as aforesaid. 

§ ISO. Appointment of f^m/Ttrs.—Whore more than one arbitrator 
shall have been ap)K)ii)ted, such arbitrators shall, before they enter 
tipou tho matters referred to them, nominate and apjioint by writing 
under their liands an umpire to decide on any such luattera ou 
which they shall differ ; and if such umpire shall die, or I'cfusc 
nr for seven days neglect to act, they shall forthwith after sucli 
death, refusal, or neglect, apimint another umpire in his place; 
and the decision of every such umpire on tho matters so referred 
to him shall be final 

$ IS 1. Jioard of Trade enipowered to appoint an Vmpire, on A^e^lect 
of the Ai'bUratore, in caee of Raitwajf Companies .—If in either of the 
cases aforesaid the said arbitratoia shall refnse, or shall, for seven 
days after request of either party to such arbitration, neglect to 
appoint an umpire, it shall be lawful for the Board of Trade, if 
they think fit, in any case in which a railway eompouy shall be 
one party to the arbitration, on the application of either party to 
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such arbitratioDi to appoint an umpiro; and the decUioQ of such 
umpire ou the matters on wliidi the^ arbitrators shall diiTer shall 
be final. 

§ 132. Poww of Arbilrator^ io oaU for Booh^ <te, —The said arbi* 
tratoi'9 or their umpire may call for tlie praductiou of any doouments 
ill the possession or power of either party which they or be may 
think ucceasaiy for determining the question in dbputCf and may 
examine the ^lorties or their witnesses on oath| and administer the 
oaths necessary for that purpose. 

§ 133. CoiU to be in the Discretion of the Af'bitrator$,~^^ccj^t 
where by this or the 8])ceial Act, or any Actiiicor{)orated therewith^ 
it ahull bo otherwise provided, the costs of ami attcuditig oveiy 
such arbiti'atiou to bo determined by the ai’bitmtors, sliall bo in the 
disoretiuu of the arbitmtors or their uiupii'cs, as the case may be. 

$ 134. Submueiou to ArbUrtifion io he uvatle Rule of CVaW.—The 
aubiuissioii to any such urbltmtion may be made a rule of any of 
the supeiiur CourtSi ou the appUcatiou of either of the parties, 

3. TIia Lauds Clatmee ConsUidution Act, 1843, 8 Fid. Cap. 18. 

% 

PURCHASE AND TAKING OK LANDS OTHERWISE TUAK BY 

AGKEEMKNT. 

§ 16. Capltid he eulutcribed hefot't corupnUory Voveere of Purcliase 
put iu force. —Where the lutdevtakiug is intended to bo carried into 
effect by means of a capital to be subscribed by tbo promoters of 
the undortakiug, the whole of the capital or estimated sum for 
defraying the expenses of the undertaking abiUl bo subscribcil 
under contract biudiug the parties thereto, their heirs, oxecutors, 
and administrators, for the payment of the Hovcrul sums by them 
rcs{>eettv<;ly subscribed, Imfure itsliull be lawful to put in force any 
of the powers of this or the s]iecial Act, or any Act incorporated 
therewith, in relation to the compulsory taking of laud for the 
purposes of the undertaking. 

§ 17. ^ Certifeate of Ttoo Jf4stice8 to be Eeidence that the Capital 
hoe been eu6scribed—A certificate under the hands of two justices, 
ceiiifying that the whole of the prescribed sum has been sub- 
scribed, shall be sufficient evidence thereof, and on the Application 
of the promoters of the undertaking and the production of such 
evidence as such jusUcea think proper aud sufficient, such justioes 
shall grant such certificate accordingly. 

{18. JFotiee of Intonlion to take When the promoters of 

the undertaking shall require to purchase or take any of the lands 
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which hj thU or the specUI Act, or anj Act incorporated there* 
with, they are authorized to pyrchaso or take, they shall give notice 
thereof to all the parties interested in such lands, or to the pai'ties 
enabled by this Act to sell and Cf>Dvoy or release the same, or such 
of the said {>arties as shall, after diligent inquiry, be known to tho 
promoters of the undertaking, and by such notice shall demand 
from such parties the particulars of their estate and interest in 
such lands, and of the claims made by them in respect thereof; 
and every such notice slAll state tho ])articulars of the land so 
required, and that the promotoiB of the undertaking are willing to 
treat for tho purchase thereof, and as to the compensation to be 
made to aJl jiarties for the dam^o that may be sustained by them 
by i*ea8on of tiio execution of tlie works. 

§ 19. Service 0 / NoCicts on Ownem awl Oecupicri o/Lan(U,~AW 
notices required to be scr%*(Ml by the promoters of the undertaking 
u|K)n the parties iutercst^^d in or entitled to sell any such lands 
shall cither be served personally on such parties or left at their hist 
usual place of abode, if any such citn after diligent inquiry bo 
fouud ; and iucose auy such |iartics slinll biT absent from tlie United 
Kingdom, or cannot be fouiul after diUgsut inquiry, shall also bo 
loft with the occupier of suck lauds, or, if there be no such occu¬ 
pier, shall bo affixed u|X)n some conspicuous {Kut of sucli lauds. 

§ 20. Service of Notice a Cor^wraliou agymjiite. —If any sucli 
party be a coiqioration aggregate such notice shall be loft at the prin¬ 
cipal office of buaiiieas of such corjK>rutiou, or if no hugIl office Ciiu 
after diligent inquiry bo found, sludl bo Kciwcd on some princi])al 
member, if any, of such coiqioratiou, and such uoticit shall also be left 
wiUi tho occupier of such lands, or, if there be no such occupier, 
shall bo affixed upon some conspicuous part of such lands. 

§ 21. If Parties fail to treat, or in case of DisjnUey Question to he 
setihil as after iiuntioned,—!^, for twenty*one days after tho service 
of such notice, any such party sliatl fiiil to state the particulars of 
his claim in rosjiect of any such land, or to treat with the prouiotei's 
of the vindertaking in respect thereof, dr if such party and the 
promoters of the undertaking shall not agree as to tho amount of 
the compensation to be pidd by the promoters of the undertaking 
for the interest in such lands belonging to such party, or which ho 
is by this or the special Act enabled to sell, or for any damage that 
may be sustained by him by reason of the exeention of the works, 
the amount of such compenaation ahall be settled in the manner 
hereinafter provided for settling cases of disputed compensatioD. 

§ 22. Disputes as to Compensaiton sehere tfie A mount claimed does 
rwi eaooeed 601. to be eettUd bp Two JueHcss. —If no agreement be 
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come to between the promoters of the undertaking and the owners 
of or parties hy this Act enabled to sell and convej or release anj 
lands taken or required for or injuriously affected by the execution 
of tlic undertaking, or any interest in such lauds, os to the value 
of such lands or of auy interest therein, or os to the compensation 
to be made in I'espect thereof, ami if in ^ny such case tlia compen- 
aition claimed shall not exceed fifty pounds, the same shall be set¬ 
tled by two justices. 

§ 33. CofnjmwUion exceeding SOL to he netiled by A fhitraiion or 
Jnry^ at the Ojjtlon of the Party daiming Compensation .—If tho 
compensation claimed or offered in any such case shall exceed fifty 
puiindH, and if tho party elaiinifig compensation desire to have the 
saTne settled by arbitiatiou, aud signify such desire by notice in 
writing to the pix) motel's of the under taking, l»cfore tlioy liave 
Issued tlioir warrant to the sheriff to suminou a jury in respect of 
sucli lauds, under the provisions herciuafVT coutaiued, stating iu 
such notice tho nature of the interest iu re8])cct of which such 
party claims cotn]>ensatiou, and tho amount of tho componsation so 
claimed, the same shall be so sottled acc^;rdiug]y; but unluas tho 
party chiimiug compensatibn shall as aforesaid siguify liis desire to 
have the question of such compensation settled by arbitration, or if 
when the matter shall have been it^fei'red to arbitration tlio arbi- 
tratoi's or their umpire shall for three months have failed to nitiks 
their or liis awani, or if no final award shall be made, tlio question 
of sucli compeosatiou shall be settled by the verdict of a jury, as 
heiaiiiaftcr provided. 

§ 34. Method qf jfroceeding for eetUiny DUpuUe as to Comptnea* 
tioH by Justices.—It shall be lawful for any justice, upon the apjili- 
cation of cither jiarty with respect to any question of diHpute<l 
collipeusatiou by this or Urn special Act, or any Act incorporated 
tlicrewith, authorized to be settled by two jiisticoN, to summon the 
other party to appear before two justices, at a time and place to be 
named in the summons, aud upon the apjHiarance of such parties, 
or in the absence of any of them, upon proof of due service of the 
summons, it shall be lawful for suob justices to hear and determine 
such question, and for that pu/poae to examine such parties or any 
of them, and their witoesaee, upon oath, and the costs of every 
such inquiry shall be in the dUcretiou of such justices, and they 
shall settle the amount thereo£ 

§ 25. ApjHnnlment gf Arbitrator when Questions are to he deter- 
vnned by Arbitration .—When any question of disputed compensation 
by this or the fecial Act, or any Act incorporated therewith, 
authorized or required to be settled by arbitration, shall have arisen, 
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then unlett both partial aball eoncur ia the appointmeot of a 
■ingle arbitrator, each part^Ti request of the other party, shall 
notuiDate and appoiut an arbitrator, to whom such dispute shall be 
referred j and every appointment of an arbitrator shall be made on 
the pari ({f the promoters of the undertaking under the hands of 
the said pi'omoters or any two of them, or of their secretary or 
clerk, and on the part of any other party under the hand of such 
party, or if sucli ]^ty be a corporation aggregate under the com- 
moQ seitl of such corporatiou ; and such ap)>ointment shall be deli¬ 
vered to the arbitrator, and shall be deemed a submiasion to arbi¬ 
tration on the part of the party by whom the same shall be 
made ; and after any such apjwintment shall have been made nei¬ 
ther paiiy shall have i>ower to revoke the same without the con¬ 
sent of the other, nor shall the death of cither party opemte as a 
revocation j and if for the space of fourteen days after any such 
dispute shall have arisen, and after a request iu writing, in which 
shall be stated the matter so required to be referred to arbitration, 
shall have been served by the one party ou the other })arty to ap¬ 
point an arbitrator, such last-mentioued phrty fail to aj^point such 
arbitrator, then upon such failure the (larty making the request, 
and Imviug himself a}>]>otni«*(l an arbitrator, may api>oiut such 
arbitrator to act on behalf of both {atrties, and sucli arbitrator may 
pii>ceod to hear and determine the matters which shall be iu dis- 
])utc, and iu such case the a wal'd or dctciuiination of sucli single 
arbitrator slmll be final 

§ 26. Vaa^Hcy tif A rblfrator to be eupjJied, —If before the matters 
BO referred shall be dotenuiued, any arbitrator appointed by cither 
})arty die, or become inoHjiablc, the |)arty by whom such arbitrator 
was appointed may nominate and appoint in writing some other 
person to act in his place, and if, for the siioco of seven days after 
notice in writing from the other party for that purpose, he fail to 
do so, the reoiainiug or other arbifcmtor may jiroceed ez parte; 
and every arbitrator so to be substituted as aforesaid shall have 
the same powers and authorities as were vested in the former 
arbitrator at the time of sucli his death or disability as aforesmd* 

§ 87. AppoiiUmtni of —Where more than one arbitrator 

shall have been appointed, such arbitrators shall, before they enter 
upon the matters referred to them, nominate and appoint, by writing 
under their handa, an umpire to decide on any such matters on 
which they shall differ, or which shall be referred to him under 
the provisions of thu or the special Act, and if such umpire shall 
die, or become incapable to act, they shall forthwith after such 
death or incapacity appoint another umpire iu his pUce^ and the 
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(leoiaioTi of eveiy such umpire oa tbe m&tters so referrod to bun 
filiflil be fioal. • 

§ 28. Board of Trade empowrtd to appoifU an Utnpire on neglect 
of the Arbitrators, in east of Railway Com/Hiniei.*—If in either of 
the CS3CS aforesaid the said *arbitrators alialt refuse^ or shall»for 
seven daye after request of either i>arty to such arbitration! noglect 
to appoint an umpire, the Board of Tiude, in any case in which a 
lailway company shall l>e one pariy to the arbitratioD, and two 
justices in any other case, sbaU, on the application of either party 
to such arbitration, apjioint an unipire, and the decision of such 
umpire on the matters on which the arbitrators shall differ, or 
which slmll be referred to him under tliis or tho special Act, shall 
be final. 

§ 2D. In ease of Death of sittgle ArbUraior tJte MtUUr to begin de 
novo.—If, when a single arbitrator shall have been appointed, 
such arbitrator shall die or become incapable to act before ho Hhall 
iiavo made his award, tho matters referred to him shall be deter- 
iuiued by arbitration under the provisions of this or the S[)6oiul 
Act in the same manner as if such arbitrator had not been 
appointed. 

§ >10. /feiClter ArbUraior rrfast to net, ilw Ulserr to proceed ox parte. 
—If, where more than one arbitrator sliall have been a]q>oiiited, 
<dther of the arbitrators refuse or for seven days negh>ct to act, the 
utlicr arbitrator may proceed ex parte, and the decision of such 
other arbitrator shall bo ns effectual as if he had been tho single 
arbiti'utor appointed by both parties. 

§ 31. If A rbUnUore fail to make Uuir Axoard tot^Ain 7'iosn^^-one 
Dffys, the Matter to go to the If wlici'e more than one arbi¬ 

trator sliall have beon apiK)iutcd, and wliere neither of tliern shall 
refu.se or neglect to act us aforesaid, such arbitrators shall fail to 
inal;e their award within twenty-one days after tbe day on which 
tlie last of suck arbitrators shall have been appointed, or within such 
extended time (if any) as sliall have been appointed for that pur¬ 
pose by both such ai'bitraton under their hands, tbe matters 
referred to them shall be determined by tbe umpire to be appointed 
as aforesaid. 

§ 32. Power <f Arbitraiore to call for Books, <£c.—The said arbi¬ 
trators or their umpire may call for the production of any documents 
in the possession or power of either party which they or he may 
think necessary for determining the question in dispute, and may 
examine tbe parties or their witneases on oath, and administer the 
oaths necesaaiy for that purpose. 

§ 33. ArhUroior or Cmpire to make a Dedarution,^Before any 
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arbitrator or umpire ahall enter into the consideration of any 
matters referred to him, he shall in the presence of a justice make 
and subscribe the following declaration; that is to say^ 

I A. B, do solemnly and sincerely declare, that I will Mthfully 
and honestly, and to the best of my skill and ability, hear and 
deter mine the matters referred to me under the provisions of tho 
Act [naming Me special Act], A, B. 

“ Made and subscribed in the presence of 
And such declaration shall be annexed to the award when made; 
and if any arbitrator or umpire, having made such declaration, 
shall wifully act contrary thereto, he shall be guilty of a misde* 
meanour. 

$ 34. Costs of ArbiinUionf how to be bor)ie.—A]\ the costs of any 
such arbitration, aTid incident thereto, to be settled by tho arbitm* 
tors, elmll be bornu by tlic prumoterb of the undertaking, unless the 
arbitrators shall award t)ie same or a less sum than shall have 
been offered by the promoters of tho utulcrtuking, in winch cokc 
oanli jwrty shall bear his own coats incidont to the arbitratiou,and 
the costs of the arbitnito» shall be borne by Uie pai'ties in oc^uai 
proi^ortioiis. 

§ 35. Aivard to be tleUvtmliotiierrofiioterso/tlieUfulminking .— 
Tho arbitrators shall deliver their award in writing to tbu promoters 
of tho uiidertokiug, ami the said promoters slmll I'ctaiii tho saun*, 
and shall forthwith, on dcnmud,Ht tlieir own exi>ense, furnish a copy 
thereof to tho other j^arty to the arbitration, an<l shall at all times, 
on detnatid, produce tlie sahl award, and allow the Kvnie to bo 
inspected or exainiucd by such |Mirty or any poi'son iipi>oIuted by 
him for that purpose. 

§ 36. AStibmUeiou mrig he tnoilea Buie of Court, —The Bubmi&sion 
to any such arbitmtiun may l>e made a rule of any of tho superior 
Courts, on the application of either of the parties. 

I 37. Award uot void through £rror inFornu—JJo award made 
with respect to any question referred to arbitration under the pro* 
visions of this or the special Act, shall be set aside for irregularity 
or error in matter of fomL 

§ 38. Promoters of the Cndertaking to give Kotiee before sumnuming 
a «/ury.—Before the promoters of the undertaking shall issue their 
warrant for summoDiug a jury for settling any case of disputed 
compensation, they shall give not less than ten days* notice to the 
other party of their intention to cause such jury to be suminone<b 
and in such notice the promoten of the undertaking shall state 
what sum of money they are willing to give for the interest in 
iueh lands sought to be purchased by them from such party, and 
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for tbe damage to be suatoiued by bim by the executioD of the 
works. • 

§ 30. Warrant/or $timmoningJnty to bo adtlressed to (AexVieri/I^ 
In every case in which jny such question of disputed coini>eTisa- 
tioQ shall be required to be determined by the verdict of H jury, 
the promoters of the undertaking sltall issue their warrant to the 
sheriff, requiring him to sunimou a jury for that purpose, and 
such wamint shall he under the common seal of the prouiotors of 
the undertaking if they 1>o a corporation, or if they be not a cor- 
]>ni'ation under the hainls and seals of such promoters or any two 
of thorn ; and if such sheriff he interested in the mattor in dispute 
such application sliall t>e made to some cororter of the county iu 
wliich the lauds iu question, or some |)art thereof, shall be situate, 
and if all the coroners of such county be so interested, such appli- 
cation rony be made to some ]>erson having Riled the oiEco of slioriff 
or coroner in Aich county, and who shall he then living there, and 
who shall not bo iuterretiHl in the matter in dispute; and with 
respect to the (mthous last mentioned, pivfercnoo shall \>o given to 
ono who shall have most recently surved either of the said offices ; 
ftud every ex-slieriff, comnhr, or ex-coroiicr, sliall have power, if he 
think fit, to api»oiiit a deputy or assessor. 

§ 40. J^ntvloiofio apjAif^Mo to S/teriff to oppfy to Cbro«#?r.— 
Thionghout the enactments oontainod iu this Act relating tn the 
rofei*ence to a jury, whom the term “ sheriff” is used, the provisions 
applicable thereto shall be held to apply to every coroner or other 
pei*son lawfully acting in his place; and in every case in which 
any such warrant shall have been directed to any other peraon than 
the sheriff, such sheriff shall, immediately uu receiving notice of 
the delivety of the warrant, doUvor over, on application for that 
pur}x»se, to the iwrson to whom the Kime shall hare been directed, 
or to any person appointed by him to receive the same, the jurors’ 
book and special juronf list belonging to the county wliore the 
lands in (picstion shall be sitnate. 

§ 41. Jur// to be euvunoned. —Upon the receipt of such warrant 
the sheriff shall suniiiion a jury of twcnty-f<mr indifferent persons, 
duly qualified to act as common jurymen in the superior Courts, to 
meet at a conveuient time and place to be appointed by him for 
that purpose, such time not being less than fourteen nor more than 
twonty-one days after the receipt of such wai*rant, and such place 
not being more than eight miles distant from tlie lands in ques-^ 
tion, unless by consent of the parties interested, and he shall forth* 
with give notice to the promotera of the works of the time And 
Tjlace 10 appointed by him. 
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$ 43. Jury to he {mpannelUd, —Out of the jurora appearing upon 
Ruch summoDa a jury of twelve persons shall be drawn by the sheriff, 
in such iBanner as Jtiriea for trials of issues joioed in the superior 
Courts, are by law required to he drawn, and if a sufficient number 
of jurymen do not a])|>ear in obedieiieo to such summons, the 
sheriff shall return other iudiffereut men, duly qualified as afore* 
said, of the bystanders, or others that can speedily be procured, to 
make up the jury to the number aforesaid , and all parties con¬ 
cerned may have tlieir lawful challenges against any of tho jury¬ 
men, but no such party shall challenge the anuy. 

§ 43, Sheriff to preeUle ; tVUueeeee to be eumtuoned. —Tho sheriff 
shall preside on the said inquiry, and the party claiming compennu- 
tion shall be deemed the plaintiff, and shall have alt hucIi rights atul 
privileges as tho plaintiff is entitled to in tho trial of actions at 
law I and if either ]iarty so request in writing, the sheriff shall 
summon before him any {lerson consi(lcn*d necessary to he 
examined os a witness touching the matters in question, and on 
the like request the sheriff slitll order the jury, or any six or more 
of them, to view the phico or matter in contri>vcrsy, iu like 
tnaniicr as views may bo had in tho trial of actions in the supmor 
Courts. 

§44, PeiuUty on Sheriff andJnry /or Pr/axdf. —If tho sheriff 
make dotault in any of the matters homnl^cforu required to be done 
by him in relation to any such trial or iiiquity, he ^Imll foifeit fifty 
pounds for every such offence, and eueli penalty Khali be recovt^r* 
able by the promoters of the undertaking by action in any of the 
superior Courts ; aud if any person suniiuoned and ixitiinicil upon 
any jury under this or the special Act, whether common or special, 
do not appear, or if api>earing, he refuse to make oath, or in any 
other manner unlawfully neglect his duty, be shall, unless he show 
reasonable excuse to tho satisfiiction of the sheriff, forfeit a sum 
not exceeding ten pouuds, and every such {>enaUy payable by a 
sheriff or juryman shall lie applied in satis^tion of the costs of 
the inquiry, so far ae the same will extend ; and, in addition to 
the penalty hereby imposed, every such Juryman shall be subject 
to the same regulations, pains, and penalties, as if such jury had 
been returned for the trial of an isstie joined in any of the superior 
Courts. 

145. Pmaky on Witneeeee making Default .—If any person duly 
stunmoned to give evidence upon any such inquiry, and to whom 
a tender of his reasonable expeofce shall have b^n made, fail to 
^|ponf at the time and place specified in the sammoDS without 
sufficient cause, or if any person, whether summoned or noC^ who 



ENGIKEER9| ARCHITCCTSj BVILDEB8, ASD WORRMSK. 79 


nhall Appear aa a witness, refiise to be examined on oatb touching 
the subject matter in question, every person so offending shall 
forfeit to the party aggrieved a sum not exceeding ten ponnda 

{ 46. Notice of Not less than ten days’ notice of the 

time and place of tho inquiry shall be given in writing by the pro* 
iiioters of the uiKlcrtaking to the other party. 

§ 47. Jf the Party makeDefaidl the Iwptitynot to proceed.—It the 
party claiming compensation shall not appeal’ at the time appointed 
for the inquiiy stich inquiry shall not \>o further proceeded in, but 
the compensation to be paid shall be such as shaU bo ascertained 
by a surveyor appointed by two jiwticcs in manner heroinaftor 
pi*ovided. 

§ 48. Jury to be Before the jury proceed to inquire of and 

assess the compensatioTi or damage in rcs|>oct of which their verdict 
is to be given, they shall make oath that they will truly and faith* 
fully inquire ef and such compensation or damage, and tho 
sheriff shall administer such oaths, iw well ns tho oaths of all persons 
coiXed upon to give evidence. 

§ 49. Suvie to be paid for Purchtm of Lande and for Damnye, to 
htaeer49ed \V1icre such inquiry shall relate to the value 

of lands to be purchased, and also to compensation claimed for 
injury done or to 1>e done to the lands held therewith, the Jury 
hhfill deliver their verdict sojiarately for the sum of money to be 
jKiid for tho purcliase of the lands required for the works, or of 
any interest therein iKslougingtoiliejiarty with whom the question 
of disputed compensnttou shall have arisen, or which, under tho 
provisions herein contained, he is enabled to sell or convoy, and 
for the? sum of money to be ymid by way of compensation for the 
ilamago, if any, to be sustained by tlie owner of the lands by reason 
of the severing of ibe lands taken from the other lands of such 
owner, or otherwise injuriously affecting such lands by the exercise 
of the powers of this or the special Act, or any Act incorporate 
therewith. 

§ 60. Verdict aiul Judynteni to be recorded.—Tho sheriff before 
whom such inquiry shall be held sliall give judgment for the purchase 
money or compensation assessed by such jury, and the verdict and 
judgment shall be signed by the sheriff, and being so signed, shall 
be kept by the clerk of the peace among the records of the general 
or quarter seeaions of the county in which the lands or any part 
thereof shall be situate in respect of which such purchase money 
or compensation shall have been awarded; and such verdicts and 
judgments shall be deemed records, and the same or true oopiea 
thereof shall be good evidence in all eourta and elsewhere, and all 
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|)er 80 DA may ioapect the aaid ▼erdieta and judgments, and may hare 
copies thereof or extracts the^from, on paying for each inspection 
thereof one skilling, and for every one hundred words copied or 
extracted therefrom sixpence, which copies or extracts the clcvk 
uf the peace is hereby required to make out, and to sign and 
certify the same to be true copiea 

§ 5L Cods of the Inquiry how to is home. —On every such inquiry 
before a jury, where the verdict of the jury shall be given for n 
gieater sum than the sum previously offered by the promoters of 
the undertaking, all the coats of such inquiry slmll be home by 
the promoters of the undertaking; but if the verdict of the jury 
be given for the same or a less sum than Uio sum previously 
offered by the promotere of the uudertaking, or if the owner of 
the lands shall have failed to api>6ar at the timo and place 
apiM>inted for the inquiry, having received due notice thereof, om 
ludf of the costs of summoning, impanneniug, ami k.'eturning the 
jury, and of taking the inquiry and recording the vertlict and 
judgment thereon, in case such verdict shall he takoT\, shall be 
defrayed by the owner of the lands, and tlie oilier liivlf by the 
promoters of the undertaking, and each party shall bear his owu 
costs, other than as aforesaid, incident to such iiupiiry. 

§ 62. Pariif^lars of ihsCods. —The costs of anyHuch inquiry' shall, 
in case of difference, be settled by one of the Masters of the Court 
of Quoeifs Bench of England or Ireland, according as the lands 
arc situate, on the application of either luu'ty, and such costs sluill 
include all reasonable costs, charges, and expenses incurred in 
summoning, impaonelling, and returning the jury, taking the 
iuquiry^ the attendance of witnesses, the employment of counsel 
and attorneys, recording the verdict and judgment thereon, an<l 
otherwise incident to such inquiry. 

I 53. Puyowni of Cos^.—If any such costs sliall be payable hy 
the promoters of the undertaking, and if within seven days aflur 
demand such costs be not paid to the party entitled to receive the 
same, they shall be recoverable by distress, and on application to 
any justice he shall issue his warrant accordingly ; and if any sncli 
costs shall be payable by the owner of the lan^ or of any iiiteroRt 
therein, the same may be deducted and retained by the prumoters 
of the undertaking out of any money awarded by the jury to such 
owner, or determined by the valuation of a surveyor under tliu 
proviaion hereinafter contained; and the payment or deposit of the 
remainder, if any, of such money shall be deemed payment au<I 
eatisiactioii of the whole thereof, or if aocb costs shall ezcee<l the 
amount of the mooij so awarded or determined, the excess shall 
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be recoverable distress, and oa applicatiou to any justice he 
shall issue his warrant accordingly. • 

^)ecial Jurffio he mmmoned <U ike ReqxieH of either P<vriy .— 
If either party desire any such question of disputed oompousation 
AS aforesaid to be tried before a 8|)eeial jury, such question aliall 
bo so tried, provided that notice of sucli desim, if coming fVom the 
other party, he given to the promoteis of the undertaking before 
they have issued their warrant to the sheriff; and for that purpose 
the promoters of the un<lertaking shall hy their warrant to the 
sheriff require him to nominate a special jury for such trial; atid 
thereupon the sheriff shall, as soon os conveniently may bo aftca* 
the receipt hy him of such warrant, summon both the ]iarticB to 
appear liefore him, by themselves or their attorneys, at some con¬ 
venient time and place appointed by bin) for the purixwo of nomi¬ 
nating a special jury (not being less than five nor more than eight 
days fi'om the eu^rvico of such summons); and at the place and 
time so appointed, the sheriff shall proceed to nominate and strike 
H special jury, in the manner In which such juries shall bo requiml 
hy the laws for the time being in force to bo nominattnl or struck 
hy the pro|>er officers of tife Huperior Courts, and the sheriff shall 
appoint a day, not later than the eighth day after striking of such 
jury, for the {parties or their agents to appear Iwforo him to reduce 
the number of such jury, and thereof shall give four days' notice 
to the parties; and on the day so appointv<l, the sheriff shall 
proceed to reduce the said special jury to tho number of twenty, 
in the manner used and accustomed by tho proper officers of the 
superior Courts. 

§ 55. DeMency of iSjpecfuf %ff*ry»nen.—The special jury qp such 
inquiry shall consist of twelve of the said twenty who shall first 
appear on tlie names being called over, tho parties having their 
lawful cliaUonges against any of the said jurymen ; and if a full 
jury do not appear, or if after such challenges a full jury do not 
remain, then, upon tho application of either party, the sheriff 
shall add to the lists of such jury the names of any other dis¬ 
interested persons qualified to act as special or common jury¬ 
men, who shall not have been previously struck off the aforesaid 
list, and who may then be attending the court, or can speedily bu 
procured, so as to complete such jury, all parties having their 
lawful challenges against such pereons ; and tho sheriff shall 
proceed to the trial and adjudicaUon of the matters m question by 
such Jury, end such trial shall be attended in all respects with the 
like incidents and oonsequencee, and the like penaltiea shall be 

9 
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applicable, as hereinbefore provided in the case of a trial 
common jury. ^ , 

f 56. Oll^ In^xriei he/ort same SpeeialJury consent .—Any 
other inquiry than that for the trial of which sach special jury may 
have been struck and reduced as aforesaid, may be tried by such 
jury, provided tbe parties thereto req)ectively shall give tlieir 
consent to such trial 

{ 57. Jurymen not to attend more iltanoficsa Ysar.—JSo juryman 
shall, without bis consent, be summoned or required to attend any 
such proceeding as aforesaid more than once in any year. 

{ 58. Compensation to absent Parties to be determined by a Surveyor 
appointed by two Justices.—The purchase money or compensation 
to be paid for any lands to be purchased or taken by the promoters 
of the undertaking from any party who, by reason of absence from 
the kingdom, is prevented from treating, or who cannot after dili¬ 
gent inquiry bo found, or who shall not appear at tlmtimo appointed 
for the inqtiify before tlic jury, as hereinbefore provhlcJ for, afU^r 
duo notice thereof, aud the compoiisatiou to be i>aid for any ])ei^ 
maueut injury to such lands, sliall be such as shiUl ho determined 
by the valuation of such ablo practical surveyor as two justices 
Bhall uomiuate for that purpose, as Ijureinafter mentionod. 

§ 59. Two Justices to nomitMts a St^nfeyor.—Upon application by 
the promoters of the undertaking to two justicea, and upon such 
proof as shall be satiHfactory to them that any such party is, by reason 
of absence from the kingdom, prevented from treating, or cannot 
after diligent inquiry be found, or that any such party failed to 
appear on such inquiiy before a jury as aforesaid, after due notice 
to him for that purpose, such justices shall, by writing under their 
hands,' nominate an able practical surveyor for determining such 
compensation as aforesaid, and such surveyor shall determine tbe 
same accordingly, and shall annex to his valuation a declaration in 
writing subscribed by him of the correctness* thereof 

{ 60. IMaratioH to be made 5y (As Surveyor, —Before such 8u^ 
veyor sbdl enter upon the duty of making such valuation as afore- 
said he shall, in the presence of such justioes, or one of them, make 
and subscribe the declatalion following at the foot of such nomini^ 
timi; (that is to say), 

[f A. £. do solemnly and sincerely declare, that I will &tthfally, 
impartially, and lionestly, according to the best of my skill and 
ability, execute tbe duty of making the valuation hereby referred 
to me. A, S, 

** Made and subecribed in the presence of J 
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And if any sarreyor shall <K>rmptIy aake rach declaratioiij or 
haring made each declaration, shall ^fully aet^ contrary thereto, 
he sh^l be guilty of a misdemeanour. 

§ 61. Valuation, Ac., to ht produced to the Owner of the Landeon 
demand .—The said nominatiou and declaration shall be annexed 
to the valuation to be made by such surveyor, and shall be pro* 
served together therewith by the promoters of the undertaking, 
and tliey shall at a 11 times produce the said volnivtion and other 
documeuts on demand, to the owner of the lands comprised in such 
valuation, and to all other parties interested thcroin. 

{ 62. Expencee io be borne by Prontotcrt.—All the expenses of and 
incident to every such valuation shall bo borne by tho promoters 
of the undertaking. 

§ 63. P^mkaee Money and Covtpencaiion, how to be eHtimated.-^ 
In estimating the puix^hase ZDoney orcompensatiouto be paid by tho 
promoters of the undertaking, in any of the cases aforewiid, rcganl 
shall 1)0 had by the jttstioes, arbitrators, or surveyors, us the case 
may he, not only to the value of the land to be piircbjised or taken 
by the promoters of the undertaking, but also to tlie damage, if 
any, to be sustained by the owner of tho lands by reason of tho 
sovering of the lands taken irom the other lands of such owner, or 
otlicrwise injuriously aflecting such other lands by tho exercise ol 
the powers of this or the special Act, or any Act iuooq>oratcd 
therewith. 

§ 64. Where Compeneaiion io cAeent Party hne been determined by 
a Surveyor, the Party may have the eatne eubmitted to Arbitration.— 
When the Gom|>enBation payable in respect of any lands^ or any 
interest therein, shall have been ascertained by the valuutiqn of a 
surveyor, and deposited in the bank under the provisions heroin 
contained, by reason that the owner of or party entitled to convey 
such lands or such interest therein as aforesaid could not bo found 
or was absent from the kingdom, if such owner or party shall be 
dissatisfied with such valuation it shall be lawiul for him, before 
he sball have applied to the Court of Chancery for paymont or 
investment of the moneys so deposited under the provmons herein 
eontained, by notice in writing to the promoters of the undertaking, 
to require the question of such compensation to be submitted to 
arbitration, and thereupon the same shall be so submitted aocordp 
ingly, in the same manner as in other cases of disputed com- 
pensatioD hereinbefore autborued or required to be submitted to 
arbitration. 

§ 65. Queetion to be eubmUted (c the Arbitrators.—Tho question to 
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ho Bubuiitted to tho arbitrators id the case last aforesaid shall be, 
wliether the said %um so depositod as aforesaid by the promoters 
of tl&G uiidortakiog was a suffident sum, or whether any aud wlmt 
further buid ought to be paid or deposited by them. 

§ 08. ^ fuHlitr Sunk nwanltd^ Ptoffwltrs to paj/ or deptmt stane 
iolihiu Fourteen Dtiy9,~l( the arbitrators shall award that a further 
mm ought to be ]Hud or depoHitodby tbo promoters of tLouudor- 
taking, they shall |»ay or deposit, as the case may ruq 1112 * 0 , such 
further sum within fnurteeu days after the making of such awjml, or 
in default thei*oor, the Aame may bo eufoieed by attachment, or 
rocuven*d with costs by action or suit lu any of the 8Ui>erior CourU. 

§ C7. 6Wr 0 /the ArbitraiitrtL —If the arbitrators shall dcterniiiio 
that the sum so deposited was siilBcieut, the conts of and inchlent 
ti>HUu)i arhitrutiou, to be determinetl by the arhitmturs, Khnll be iu 
the discretiou of the arbitrators, but if tho arhitnitoi*H shall deter- 
tiuiie that a fiirtljor sum ought to be |*aid ordcjiusIieU by the ]u*o- 
iuotei's of the undertaking, all the costs of and incideut to the arbi* 
t4iitiou sliiill 1>e borne by the pmiiioWi's of the uiulurhikiug. 

§ 88. be Mltled by A Miration or Jury^ at the Option of the 
Parly chutainy Cofupetmilitm^—\i^oy pm*ty shall be entitled to any 
com{)c*iisjdioa in resia*et of nuy lands, or of imy interest tluiriii, 
whicli shall have been taken for or injunously aircctid by thu 
execution of (he works, aud for which the promote» of the under¬ 
taking shall not have made satUfactioii under tlic provUions of this 
ur the s{>ccial Act, or any Act iucor]>omteil thei*cwith, and if the 
coni]R!nsa(iiui chiiiued in such case shall oxcei'd the sum of iiity 
pounds mc\i (xirty may have the same sottle<I cither by arbitratiem 
ur by the verdietof a jury, as he sliall think lit; and if such party 
desire to have the same settled by arbitiutiou, U shall be lawful for 
him to give notice in writing to the promoters of the undertaking 
uf such his desire, stating iu such notice the mtture of the interest 
iu such lands iu resjicct of which he claims comiwiiBatiou, and the 
amount of the coiu|)ensutioQ so claimed therein j and unless the 
proiuoteia uf the uude^king be willing to pay the aznount of 
coni|WUsatiou so claimed, and shall enter into a written agreement 
for tliat purjtose within twenty-one days after the receipt of any 
such notice from any party so entitled, the same sliall be settled 
by arbitratiou in the manner herein provided; or if tho party so 
entitled as aforesaid desire to have such question of com]>eQsa- 
tion settled by jury, it shall be lawful for him to give notice in 
writiug of such hU desire to the promoters of the undertaking, 
stating such particulars as aforesaid, and unless the promoters of 
the undertak^ be willing to pay the amount of compensation so 
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claimed, and enter into a written a^reemont for that purpose, the^ 
Hhall, within twenty-one days after Ufe receipt of such notice, issue 
their warrant to the sheriff to summon a jury for settling the same 
in the manner herein provided, and in default thGttK>f tlioy aliall 
he liable to pay to the party so entitled as aforesaid tho amount of 
compeusatiou mi cUitfiCil, and the stutie may be recovered by him, 
with costs, by action in any of the sti|K>rior Courts. 

3. Th% Raihmy Cfoiesrs ConMolidaXlon Ady 1815. 8 Vici, cap, 20. 

SETTLKUBKT OP DISPUTES BV AltUITRATlOK» 

§ 126. jlppoinfrueiit of AMitatw^ Qafdloym art to hf dHcr* 

htj A rhitro^iua .—Whnn any dispute imtUorisiMl or dirtH^ti^dby 
tins or the s])ccial Act, or any Act iiicor|)oratiHi therewith, to be 
xcttlod hy arbitration, shall liavo ariKcii, then, inilktss b<it)i jiartios 
nImUI concur id the apiKitntmcnt of a single nrhitrutor, each party, 
on the ivrpiost of the other jurty.shnl) nominate and ap]ioint an 
arhitrutnr to whom snuh dispiito shall lie n^forrcfl; and every 
ap]K)iutinefit of an arbitrator Hhall lie inailo on tho jiart of tho com- 
fKiny, iinilcr the han<i of tho secretary or any two of the directors 
of the eotnpuiy, uu<l on the |sirt of any other {sirly under the 
hand of such party, or if such ]«arty be a cor)»omtiuu uggri>giits, 
nmlcr the common seal of such corjioration, and sucli appointment 
shall b«* dcli\ered to the arbitrators, and slial) be clcemod a sub¬ 
mission to arbitration on the {Kirt of tho paiiy by whom the same 
sliall he made; and oAtCT any such appoiiiimoiit shall have been 
Tinule, neither party kIuiII have [mwer to revoke the same without 
the c(mscnt of the other, nor shall the death of either party 0 ]icrutu 
OH a revocation ; and if for the space of fourteen days after any 
such dispute shall have ariMm, and after a rmjueHt in writing, in 
wliicli hIiuII be stateil the iimttcrs so required to be referred to 
avbitmtion, shall have lieen served hy the one party on tho other 
party to a[»poini an arbitrator, such lasi-ineuiioned party fail to 
appoint such arbitraUir, then upon such failure the party malting 
the request, and having himself appointed an arbitrator, may 
appoint such arbitrator to act on behalf of both partien; and such 
arbitrator may pi'occed to hear and determine the matters which 
shall be in dispute; and in such case the award or determination 
of such single arbitrator shall be finaL 

$ 127. Vacnncj/ of Arb\insl&r to ho mppliod ,—If before the matters 
referred shall bo determined any arbitrator appointed by either 
party die, or become incapable to act, the party by wliom sueh 
arbitrator was appointed may nominate and appoint in writing 
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some other pereoa to act in his place, and if for the epace of seven 
dajrs after notice in writing from the other partj fur that purpose 
be fail to do so, the romainiog or other arbitrator ma^ proceed 

parU; and every arbitrator so to be substituted as afures^ 
shall have the same powers and authorities aa were vested iu the 
former arbitrator at the time of such his death or incapacity aa 
aforesaid. 

§ 128. AppoirUmeni of —Where more than one arbitrator 

shall have been apiminted, such aibitrators shall, before they enter 
upon the matters referred to them, uouiinate and appoint by writing 
under their hands an umpire to decide ou any such nmtters ou 
which they shall differ, or which shall bo referrod to him under 
this or the siieoial Act; aud if such umpire shall die, or become 
i nobble to act, they shall furthwitli after such death or iuca* 
jiaeity appoint another umpire in bis placid; atid tho decision 
of every such umpire on the matters so referred fb him sliall bo 
tinal. 

§ 129. Board of TrafU tmitoxotrtdloapptnfdan Vmpin^on Ketjloci 
of Ou AtbiitiUorin —If in either of the cases aforesaid the said arbi* 
trators shall refuse, or shall for seven days after request of cither 
party to such arbitration neglect to ap|>oiiit an umpire, the BikviiI 
of Trade shall, on tho application of eitlior jurty to such arbitra¬ 
tion, appoint an umpire ; and the decision of sneh umpire on the 
matters on which the arbitraton shall difler, or which shall be 
referred to him under this or the s|Hx.*taI Act» shall be iinab 

1130. In ouie if Death of ArbiinUor Uu MniiAr to begin do 
novo.—If, where a siuglc arbitrutor shall have been a]>[K)iuted, such 
arbitrator shall die, or become inca|Mtble to act, before he shall }m %'0 
made his award, the matters referred to him shall ho determined by 
arbitration, under the provisions of this or the s])eciul Act, in the 
same manner aa if such arbitrator had not been a]»poiiitod. 

§ 131. If either Arbilraior refute to ari, ihe other to proceed ex 
parte.—If, where more than one arbitrator shall have been api>oiuted, 
either of the arbitrators refuse or for seven days neglect to act, the 
other arbitrator may pro cee d ez parie^ and the decision of sncIi 
other arbitrator shall be as effectual as if he had been the single 
arbitrator ap[K>inted by both parries. 

1 132. ^ Arbitratorefail to make their Awardmthin TwetUy-oyie 
Dope, the Matter to go to the Umpire, —11^ where more than ooearbi- 
trator riiall bare been appoint^ and where neither of them shall 
refuse or neglect to act as aforesaid, such arbitrators shall iml to 
make their award within twentynme days after the day on which 
the last of such arbitrators shall have been appointed, or within 
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such extended time, if aoj, as shall have been appointed for that 
purpose bj both such arbitmtors under their bands, the matter 
referred to them shall be determined by the umpire to be appointed 
as aforesaid. 

§ 133. Pvn>er/or Arbitratorg to call/orBooJc$, i^c. —The said aibb 
trators or tlieir umpire may call for the production of any documents 
in the posaession or power of either party which they or he may 
tliiuh necessary for determining the question in disputo, and may 
oxauiiiie the ]>artie8 or their witnesses on oath, and administer tlio 
oaths necessary for that purpose 

§ 134. Arhitralor and Umpire to make Declaration.—Betoro 
any arbitrator or umpire shall enter into the coosidemtion of any 
matters referred to him, he shall, in the presence of a justice, 
make and 8ubHcril>e the following declaration ; that is to say, 

I, d. do solemnly and sincerely declare, that 1 will faithfully 
and lionostly, dnd to the be^t of my skill and ability, hear and de- 
tormine the matters referred to me, niidcr the provisions of the 
Act tike irprctof Aei\ A. B. 

Made and subscribed in the presence of 
Atid such dcclamtion sbalf be annexed to the award when made ; 
and if auy arbitrator or umpire, having made such declaration, 
shall wiltbily act contrary thereto, he slinll bo guilty of a misde* 
mean our. 

§ 135. Co»l$ to he in Uie Discretion of the dr2atmtort.~Except 
whei*e by this or the special Act, or any Act incorporated there¬ 
with, it sluiil be otherwise provided, the costs of and attending 
every such arbitration, to be determined by the arbitrators, shall 
be in the discretion of the arbitrators. 

§ 136 . Mimineion to Arbitration fnay be made a Bale Court, 
—The submission to any such arbitration may be made a rule of 
any of tlie superior Courts, on the application of either of the 
imrties. 

§ 137. The Award nottoleeet aside Jar Hatter of FoHn —No 
award made with respect to any question referred to arbitration 
under the prorUions of this or the special Act shall be set aside for 
irregularity or error in matter of fora. 
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9 . Forma of Svhmisfdon to A'f^itralion, 


1 . Farm of AgrtenkerU to rtfer MaUers in Dtfftrtnet to ArlitrfUion, 

Articles of agreement made tlie d&jr of > 

l>etwecn t of • ^ of the first part» , 

of , of the second part. 

Whereas several queationa, dUpatea, and controversies have 
arisen and are sulmistiiig between the said parties respecting cer* 
tain matters and things, to wit, 

iind otlierwisti relating to the premises; now these presents 
witness, that it is hereby covenanted and agreed by and between 
the said ]iarties hereto, to refer all qnostionH, disputes, iiiul con- 
iroversies iti anywise relating thereto, or touching,ior concerning 
tho premises and the accounts relating thereto, to the award, 
rittler, arbitration, and determination of , 

of 4<x 

And the said {Nirtics, for themselves, ihetr heirs, executors, and 
administrators, do hereby severally and respectively ^ree well and 
truly to obey and ])crform tho award of the «ud , or any two 
of them, toucluug the matters and things heivinbefore particularly 
mentioned, or otherwise concerning the premises; and so as the said 
award be made in writing, under the hands of the said arbitrator's, 
or any two of them, and ready to be delivci'ed to the said iwrtles or 
their respective executors or admiuistratons or such of them respec¬ 
tively aa sliall desire the same, on or before the 
day of next ensuing; and that tlie said arbitra¬ 

tors shall have power to euniine the parties and their witnesses 
ou oath or affirmation, and call for all books, papers, deeds, evi¬ 
dences, and writing, relating to the premises as shall be iu the 
possession or power of either of the said parties; and to take the 
depositions of the parties and their witnesses, in writing, and to 
bo duly signed by them respectively; and that each of tlie said 
Iiarties sb^l at any time before the day which may be appointed for 
entering upon the arbitration, be at liberty to inspect^ peruse, and 
take copies of all or any of the books, papers, deeds, evidences, and 
writings in the possession or power of either of the said parties, 
touching or relating to the matters in referenoe; and if either of 
the said parties shall, in the opinion of the arbitrators, or of the 
minority of them, without g^ and sufficient cause, delay, or 
impede, or attempt to delay or impede, the said arbitrators in 
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niaking the awards (he said arbitrators, or the tnajoritj of them, 
may and sliall be at liberty to proceed ex parte, after days* 

notice to the party causing the delay or impediment as aforesaid, 
to be left at his or their last known place of abode or of business; 
UTjd it is agreed tiiat all proceedings at law or in equity shall be 
stayed until the said arbitnitoi*^ or (lie oiajoiity of them, shall 
have made their awanl; and it is agreed tliut the powers of tlio 
arbitrators, under this submission, sbalf not be defeated or affected 
by the dentil of the said parties, or either of them, |>endiug the 
Ham 0 , but shall and may be prococde<l with, and the matters in 
coriti'oversy determined, in the s^ime manner as if the awanl had 
been made and delivei'cd in thu lifetimo of the }Nirty or jsirtics so 
dying; and it in agre^cd tlmt the cxiiense uf this snbmiHsion, and of 
the award to bo made thcix^uuder, slmll l»e |»dd in the following 
pniportions, that ih to say: half (or part) by the said 

, atid half (or part) by the said ; 

and it is agrocnl tlnit this Kubmission shall Im) mode a rule of her 
AInJesty'a Court of Exchevpicr at Westminster. 

In witness, &c. 

2. Fortn of Atjr^mefft fo sttbmii to an Ar/A/rrftor to ihiennint tlie 
to he }MX\d/or Prtmitm iakai uiuterllte Vomindisory Pow^n 
of oa AH of P/irlininrnt. 

Whereas, imdor the provisions of the Covent Garden Approach 
and Southwark iiud Westminster Coiunmnicntion Act, 181)7, 
20 21 Viet c. 115, the MotrojiolitaQ Hoard of Works, hereinafter 

called the Board, are entitled to take, and have given duo notice in 
wilting, to , of , in the county of * , 

hendnafter called the Claimant, that they require for the purposes 
of the ^aid Act rertun leasehold lands, houses, shops, and tcDu* 
ments, with their appurtenances, situate in the parish of , 

in the county of ,in which the said claimant is interested, 

which said lauds, hriuses, 8ho|i8, tenenicnto, and ajipurteiiaDccs, are 
8j»cci6ca11y described in the said notice, and also in the schedule 
hereunto annexed. And whereas the said claimant has made a 
certain claim against the Board, hut has nut agreed with the Board 
as to the price and compensation to be paid for the value of his 
estate and interest in the said premises, for his goodwill and loss 
by removal, and for the Bxturos and fittings of and belonging to 
the said premises, and also for the injurjrand damage sustained by 
him on account of the execution of the said Act: and whereas it 
has been agreed by and between the said Board and the said 
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claimant^ that his said olaim for oompenaatlon shall be forthwith 
referred to an arbitrator to determine tho bucd to be paid hj the 
Board to the ohumaut m respect thereof; aod that the arbitration 
should be conducted hj the survejrors of the respeotiTO partiesi who 
shall be competent nevertheless to give evidence as witnesses, 
without counsel on either side : now these presents witness that 
the Board and the olaimaot, in pursuance of the said Act and of 
the said agreemont, do herdby ap)>oiot i of , 

ill the county of , architect and surveyor, to be an 

arbitrator, to settle and determine the siirn to be paid by the Board 
to tho claimant, according to the said notice, and according to 
tho said Act» 

Dated this day of , in the year of our Lord 

one thousand eight hundred and 


SchtiltU$ oAcve ft/trrtd to. 


■n 
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Witnea to the Slgnetare of 
the eboye-DAmed 


(Stgued) 
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3. Fom of AppoitUniMi if an Vmpito hy AthibniiorB. 

We, the within-oamed and , do 

bereby nominate and appoint , of , to 

be the umpire between ua in tbe matters within referred; on con¬ 
dition that lie do within dayn from tlie date hereof, by 

aoQie writing under his hand, accept th^ umpirage. 

As witness our bands, <bc. 

4. Form ofEidargtn)e)U^ hy ilu VariiM^ of Tim for maki^ig Award. 

Know all men by these presents, that we, the withia^uamed 

and , far oursclvos severally and 

respectively, and fur our several and rcs|>eciivo boira, oxecutoiii, 
and admiuisttitors, do hereby give, gnint, and allow unto the 
withiu-named further time for making their awanl 

of and conceming the several matters within referred to them, 
until tbe day of now next ensuing 

In witness, » 


5. Form qf Foiice to jmtduco 

1 do hereby give you notice to produce bcfoi'e , 

of , to whom all matters iu diflerenco between tho 

above-named parties have l>een referred, on tbe day 

of next etiBuing, at o’clock in tbo morning 

(afternoon), all books, deeds, pajiers, evidences, writings, vouchers, 
letters, or other documents whatsoever, relating to tbe nnitturs in 
diHeronce between tbe said {lartieH so referred as aforesaid, now in 
your custody, power, or poasession, and especially a certain look, 
Dated this day of 

To 
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VI. 

THE RELATION OF ARCHITECTS AND 
SURVEYORS TO EMPLOYERS. 

Ik every tmde or profession it ia important that the usages of it 
should bo understood by the respective parties to a transaction ; 
for if there be a general usage applicable to a particular trade or 
profeKsiun, persons om[>loying one in such trade or profession will 
bo taken to have dealt with him according to that usage.' 

It is not a usual practice for architects to make out the hills of^iar- 
tioulars or quantities for work to bo done. Architects of the highest 
c1a**s never do so, and indeed the practice is reprobated in the pro* 
fuHsioD. The usual course is for the person who makis out such bills 
to do so in detail; so that buildessor contractors tendering for the 
oxecution of the works may l>e ctiable<l to judge, not only of the 
gross qtiantity of materials to be used, but also of the quantity of 
lalxntr to l>e emplaye<l iu pre{)aring the materials, the coat of which 
iH often very much in excess of the value or cost of the materials 
bofurc their arrival at the spot where they sro to be used. In tlie 
Ciise of Kemp r. Rose, it was held to have been estahlished by the 
evideuce before the Court that it is neither the usual nor a safe 
course for the architect to prepare bills of particulars or quantities 
of the works to be executed; in consequence of its having been 
done by the architect in that case, the statement which he 
furnished was held to be of the essence of the contract; and it was 
also held that the coutractor was not bound by the quantities of 
work referred to in the written coDtrnct as the quantities appear* 
tug iu the drawings.* Where, however, an architect docs himself 
supply a bill of quantities, he may, under certain circumstances, 
be {lersoually liable for any loss occurring to a contractor in con¬ 
sequence of an error on bis part iu the iiarticnlars specified in the 
bill. In illustration of this liability the following case may be 
citedThe plaintiff sued the defendant, an architect, to recover 
damages for supplying to the plaintiff an inaccurate statement of 
the quantities of work and materials required for tlie erection of a 
building which the plaintiff contracted to erect The defendant 
advertised for tenders for the erection of a Boptist chapel, stating 
that the plans and specifications could be seen, and that ihequanti- 

> SeweU V. Cocp, 1 C. sadP. 392. 

* Kemp 9, Row, 4 Jur. 8.) 919. 
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ties of work and materials would be furnished. The plaintiff obtain Cil 
from the defendant’s office a table of ^uch qiia]itities» headed by a 
Ktatement that it was to be paid fur by the successful competitor. 
From this table the pluiutiff calculated hts tender^ which was 
acoeptedi and according to the plaintifTs cvulouce, but coutradictuil 
by the defendant, the latter expressly stated to the plaintiff tbat 
he was responsible to him for the qiuuititiuB. The defendant, 
however, admitted that in the plaiutilTsabsence he (the defendant) 
ou one occaaiuu assured the chapel comuiittco that the quantities 
were correct and that he guaraiitct'd them. There was a second 
claim made by the plaintiff in rcsj>ect of a contract fur building u 
geutl email’s villa, the bill of quantities l)oiiig lieodcJ 2 }»cr coni, 
for quantities.*' Fur the phtintiO^ it was contended, that indu* 
(lundviitly of tlie computations there was an implied undoilakiiig 
ill law that the bill uf <|uaijtitii4s |>aid ftir by the plaintiff shoiiM be 
reasonably cori^^ct. Ami for the defendant it wuk contended that 
there was no contract between the architect and the builder; that 
the committee had stipulateil with the plaintiff that ho should {wry 
the ureliitcot, and that the architect wus not liahlu to Uiu builder 
for any inaccuracy in the quaiititico. Mr. Justice Byles, iu MUtn« 
luing up the evidence, dinH:tcHl the Jury that the defendant liud 
stipulated that the plaintiff should juty him fur the calculation of 
the quantities, aud having been jniid for them by liliu wus lialjlo to 
conqwnsutc him if the bill wci'c not ii*asoiiubly convet, aud tlie 
Jury Cljonaipou found for the plaiutilT.' 

It is also said that if u surveyor make an estiinato which turns 
out to be incorrect to a considerable ainonnti through hU omitting 
to examine the ground for the foundation of the work, he is not 
entitled to recover anything for his plans, specifications, 6v esti¬ 
mates made fur that work.* 

When an architect, or other qualified person, eutors into compe¬ 
tition with others iu Nubniittiug designs and estimates fur works, 
aud hia plans are aecepte<l, if his desigus arc afterwards entrusted 
to others to be carried into execution, he will bo entitled to be 
compensated for the trouble and exiicnsc he was put to in respect 
of his dcsigos. So also, if a builder or cariienter prepares a tender 
for the cxecutiou of works, which is accepted, and the execution 
of the works is afterwards entrusted to another. To give an 
architect or builder under such circumstances a legal right to re¬ 
cover compensation for the services rendered, there must however 
be an express or implied contract or retainer to do the work; for if 

^ Bolt r. Thomss, MS. 

* MoneypsQDy t. 1 C. and F. 2 C. sod P. 379. * 
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such be wufciug the ^lemoBd oaunot be enforced* In bH compe¬ 
titions the terms of the announcement inviting plans or tenders 
should be carefaUj euminedi in order to ascertain that the condi¬ 
tions are expressed in such terms as will amount to a contract, 
either express or implied, between the persons inviting the compe¬ 
tition and the snccessful competitor. If this be not done, it may 
turn out that the labour bestowed la entirelj thrown away, so far 
as any benefit is likely to accnie to the labourer, who at the last 
may find that, tliough considered worthy in other reei)ect8, he is 
not considered worthy of his hire. 

11)0 following case bears incidentally upon the subject here 
treated of :~A prize had been oficred for the best plan and model 
of a machine for loaf ling colliers and barges, and plans and models 
intended for the competition wore to be sent in by a certain day. 
A \) 0 rBoii who hud made a plan and oonstnicted a model, with the 
intention of InKoming a competitor, sent the plan Mid model by a 
railway, addressed to the partioe; but through negligence they did 
not arrive at their dontination until after the appointed day. 
Ui>uu this state of farts, it seems that the dumsgo arising from the 
niin-delivery of the plan and tn<KleI w<is to be measured by the 
value of lalK)ur and mutorials expended in making the plan and 
model, and not by the chance of obtsining the prize, as the latter 
was considered too remote a ground for assessing damages^ 


VII. 

LIABILITY OF CONTUACTORS FOR 

DAMAGE. 

By statute 3 Viet. c. 55, § 5, it was declared, that no act of the 
Commiesiouers of the Dartford Creeks should bo valid, unless made 
or done at a meeting under the Act; and that all the powers of 
the Act shall be executed by a majority of the commissionen pre¬ 
sent at a meeting, not less than three being present By another 
section of the same Act, the commissionen were to be sued in tbe 
name of their clerk. The commissionera passed resolutions to the 
effect that their engineer should prepare specifications, with a view 
to certain *worki, and that tenden should be invited for tbe execu¬ 
tion of the works. Afterwards, at a zoeeting at which seven 

^ WatsoD e. Attbargmta 4o., BaUwij Gonpanvi 15 Jsr. 44S. 
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commissioners were present, ihtj unAnimonalj agreed to accept a 
tender sent in. Tlie contract was according!/ prepared hj the 
secretary of the commissioners; bat three of them only were 
named in and by none of Aoae three was it signed. The 
person whose tender was accepted performed the works ^>eei6ed 
in tlie contract^ {inter alia) a bank^ which ho erected of insufficient 
materials. Water having been prematurely let in, the bank aank, 
and caused damage to an ac^oiniug oreliard. An action on the 
case, for the damage so sustained, having boon brought against the 
commissioners, in the name of their clerk, a verdict for the plaintiff 
was found, and a rule ntst obtained for a nonsuit, pursuant to leavu 
reserved, or for a new trial, ou the ground of luisdu'eotion; it was 
held ou tlie hearing of the rule, that the contract ngrueil ujkiu, m 
above mentioned, at a regular meeting, was made in execution of 
their office by tho commissioners, and that work done under it 
may bo work iouc by them as commissionci's; so that tho <]<^ond« 
ant might bo projvorly sued as their reprusuntative, assuming that 
in other resi)ecta they wore liable ; but it wsh hold that they weio 
not so liable. The Court said, that it was ]>erfect]y clear that in 
an oitluiary case a contractor to do works of tho nature referred to 
is not to be considered as a servant, but as a |)cnMiD cAtrying on an 
inde}}ondent business, such as tho comm issionerM were fully jusli* 
tied in employing to perform works which they could not oxocnto 
for themselves, and who whs known to all tlie world as porfomung 
for them. The bank, which failed, and which was tim cause of tho 
damage, being {lart of tho works specifiod and described in the con* 
tract, and being unskilfully constructed, the contractor, tho Court 
hold, was liable, and not tho commissioneis. TIic rule was accord* 
iijgly made absolute for a nonsuit' ' 

Another statute, the 11 IS Vict c. 112, | 128, enacts that 
** DO matter or thing done by tlic commissi oners, or by any clerk, 
surveyor, or other person acting under their direction, shall, if the' 
matter or thing were done band JkU for the purpose of executing 
that act, subject them primally to any actiou, liability, clum or 
demand whatsoever; and any expense incurred by such comniis* 
sioners, clerk, surveyor, or person acting as last aforesaid, shall be 
borne and repaid out of tbe funds under tlie control of the com¬ 
missioners.*’ An action having been brought for an injury to a 
house, caused by works executed by a contractor, it was held that 
the words above quoted absolved from liability to an action persons 
who, acting under the direction of the oommimioDeiu, did some 
matter or thing handjidef which but for the enactment would 
1 Alien r. Hayward, 15 L. J. Q. B. 99; 10 Jar. 92. 
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subject tlieni to ao action, and that therefore a contractor who, 
acting bond Jide, aud under the control of t]je commUsionerd, 
executed works which caused injury to a bouse, was not liable to 
an action, but that the person injured must bring his action against 
tlie oouimlssioiiers in the name of their clerk, iu pursuance of the 
125th section of the Act.' 

The following case ilhutrates the liability of sub-controctors 
The plaintiff having contmeied to rcjiair a machine, employed tlic 
deieiidaut to niuko jjart of the machinery, a fire-box, but did not 
inform him of his contmot Co rc*|»air the machine. The defendant 
failed to make thu tii'c^lKix within the time specified; but the 
interval )>etwcon that time and the time fixed for the couipletiou 
of the plaintifi^s contract for the re]>air of the maclune was sulfi^ 
cient to have enabled him to have got a tiru-box made elsewhere. 
The plaintiff, for want of the fire-box, failcil to complete liis COU' 
tract for the I'cpnir of the lUAchinc, und being sucit thereon, paid 
danmges. Ho theren]Hm brought liis action agi\iust the defeuduut 
fur bi-oocli of his contiuct, and it wan held that the danmgi^s paid 
by the plaintiff were not I'vcovcmble by him from the defeudHiit us 
the mult of his breach of contract.’ 

Tlie extent to which a coutructoi* may he liable for insuflicient 
workmanship, is illustrated by the following disc:—A poison 
ornplnydl another to make bricks for him nt a stipulatinl price per 
thoiisiuid, and some of the bricks iiindu under the contract wei'o so 
badly nuido, tliai they wei'o gotxl for iiuthing. The employer iu 
such cuBe \TW held to be eiitithHl to make a doiluctiou fur those 
l>adly-uiadc bricks out of the stipulated price; and he may make 
such deduction in an action bi'OugUt by the maker of the bricks for 
the stipulated price. If, however, the bricks be badly made in a 
trifling degree only, so us iiiundy to l>e less valuable tlmn they 
• otherwise would have l>ccu, in an action by the maker for the 
stipulated price, the employer will not be cutitled to iiiukc any 
deduction on this account.’ 

» Ward r. Lee, 7 Kl. and Bl 420 ; 2G L. J. <N. S.) Q. B. 142 ; 3 Jur. 
(N. S.) 657. 

• Pnriman t. Mtddleion, 27 L. J. C. P. 231; 4 Jer. (S. S.) 6S9. 

* Pardew v, Web'), 1 Car. sod U. 631. 
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VIIL 

LIABILITY OF MASTERS FOR INJURIES 
TO SERVANTS IN THE COURSE OF THEIR 
EMPLOYMENT, AND OTHER PERSONS. 

Thb next subject to 1>6 treated of ia tbo liability of omployora for 
injuries reaultiog to their aervauta whilst lu tho oi'diaary course of 
employment in their masters* service, and for injuries to othui's 
caused by tlie acts of such servants; and also to make com¬ 
pensation In an action for damages to the wife, husband, jtarent, 
and child of a i>erBOu killed through a wrongful act, neglect, ur 
default. 

1. Injaries rtsulling to S^^rvanftt and Othen. 

The rule of law is, that for the acts of a man*s own <lomcsiic 
servants, in tho ordinary cdursc of tltcir employmont, the n>a8tpr is 
reH{>oiiHible; and this rule extends to other servants wliom the 
nmfitcr selects and npi>ointH to do any work, or sujierintoDd any 
business, although the servants be not in tlie immediate employ or 
under the superin too donee of the roaator. As in the case whcr<t 
tlic owner of a mine employs a inaoager to superintend the working 
of the mine and to hire workmen, and he ]»ayB them on hchalf of 
tho owner. In such a case, the under-workmen are tlie servants of 
the owner of the mine, who is answerable for their defai^t; for 
their acts are tho acts of the manager, and the act of the manager 
iH the act of the princiijaL Tliia rule, however, does not hold good 
in its a|)pUcation to the case of 8ub-contract«>rs, for generally a sub¬ 
contractor is not deemed in law the atsmut of the i>erson employing 
him, BO as to render the latter liable for any accident occasioned by 
his misconduct or negligence. Again, the rule is, that though a 
master is answerable for damage occasioned by his servantB* negli¬ 
gence in doing a lawful act in the course of his service, he is not so 
littbie if the ^ Is in itself unlawful, and is not proved to have 
been authorized by the master.' 

These are the geneinl principles which determine the liability of 
a master for injuries to others resulting from the sets of his ser¬ 
vants whilst employed in the master’s business; and the following 
are Ulustiatioos of their application to particular caeca 

^ Lyeu V. Martin, 6 A. sod E. ; 8 Nsv. sad F. 

• h 
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Where a maeter builder per 80 DAll 7 interferes, and directs his 
workmen to make a scaffolding out of poles which he knows to be 
unsound, he is liable to make eonjponsatioa if the scaffolding giTes 
way, and a workman upon it in hia employ who has notice of the 
uiisoundneBS is injured thereby.' So also, if a servant is required 
in the course of hU employment to ascend a ladder which is wholly 
unfit and unsafe for use, and receives an injuiy. But it would seem 
that if the servant had the means of knowing that the ladder was 
unsafe, it would have been a defence to the action in such a 
cjwe, howover, the defendant should plead such means and know¬ 
ledge. 

A master is not generally held I'cspousiblc to one servant for an 
iryury occasioned to such servant by the ncgligoiico of a fellow- 
servant whilstthey arc employed in the same Kervice; bnttliU rule 
dooH not hold goo<l where the pei*soti causing the injury is not a 
])ci*son of (uxliuary care and skill in the |>articuluf employ incut 
and, moreover, it is subject to tbis further qualificution, that the 
master uses reimnublc eui'e in the si.*h*ctiun of his servant.* Hu 
is, however, not bonii<i to warrant the competency of hiH servciniH; 
and any 8<^^vant who apprehondH (Linger to IiimHcIf in doing the 
work n^quirad of him, may dccUiio the service/ 

In a more recent oise, ujvm an ap|H*;il from a F^cotch Court, it 
WAS held by the House of lionls that w'here workmen are on gaged 
in a common work, aud an injury hnpiicus to ono of them thixiugli 
the negligence of anothiT engaged in the sniue work, the master is 
not rcsiKinsiblo, unless the servaut causing the injury was iucoiu- 
potont to discliarge his duty.* 

Generally, it may be said that a master is bound to take all rcu- 
sonable precautions to secure the safety of liis work in on, inei'o 
espocmlly if the work is of a dungoixius character, and the i)ersoiis 
CDgngeii in it are provirbially reckless.’ If, however, the jMjrson 
injured has himself contributed to the accident, ho cannot recoi er ; 
ueither if he be killed could his representative recover under the 
9 & 10 Viet. c. 93.’ 

' Eoberts v. Smith, 2 H. and E. 213; 26 L. J. ExcK Cb. 319; 3 Jur. 

B.) 409. See Ormond v. HolUad, 1 K. B. A i:L lt2. 

’ Wiili.*uiis V. Clough, 3 R ftud N. 25S. 

’ Wigg«tt V. Fox, ]1 Exch. Rep. S32; 2 Jar. (N.8,) 965 ; 25 L. J. Exefa. 16S. 

* Tsnwut V. Wehh, IS C. B. 787 ; 25 L. J. C. T. 261. 

* Wi|^t 9 &x, 

^ Bsrton'e HiU Coal Companj v. Reid, 3 Mseg. B. L. Cu. 266; 4 Jur. 
(N. S.) 767. 

T Pstemm r. Wellses, 1 Mseg. H. Ij. Cu. 748. 

• Criffithi v. GUttow, 8 H. sad N. 648. 
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la PatorsoB v. WaUaoe, Craaworth> C., said :—ifi the maa- 
ter’a duty to be careful that bia servant is not induced to work 
under a notioD that tackle or machinery is stanch and secure, 
while, in fact, the master knows, or ought to know, tliat it is not 
80 ; and if fi'om any negligence iu this respect damage arises, the 
master is res|>outuble.*' Upon which. Pollock, C, in another 
case, obseiA'cs ,—** That is merely a dcclaiuiion of the Loi-d Chan¬ 
cellor in a Scotch case, not a decision of the lloitfe of Lords.**^ 

In that cose it was held by the Court of Exchequer Uiat a ser- 
rant has no right of iictiou ag:uin$t Ids mtister fur iiijuiy done to 
him in the course of his employ by the acts of )iis fellow-servant; 
Aud if killedi no action under the 9 and 10 Vick m 03, con be 
tnaiutalneJ by his reprcMciiUtUvo; but it would seem that those 
rules do not hold wlu#u the nmsCer luis )»crsonaUy inter fared to 
diiX’Ct the act which caiuscd tlic injury or duaili. 

The case ol* Addio e. Lennun, decided by tho House of Lords, 
limy he insUuu d in further illuslmtiou of this principle. That 
cose was an apical from the Second UivUion of the Court of Ses¬ 
sion iu Scotland, aud it appeared that tlieH|>]Kdlauts, Messtu Addiu 
and Miller, were cool-niustcrs at Itoscliidl aud Glasgow, aud the 
resj»oiulent was iu their service as reddsiiiiui or labourer. He 
brought HU Action against his inuHtcrs in iho ShciilTs Court of the 
ufjuaty of I^siiiurk t<» recover coiu|H*usatiou for injuries ho had aus- 
tiiincd through the alleged negligence of tlio a[»pellaut8 or their 
luanugcrs, by whose neglect a stouo hail fallen upon him while 
ciaployetl iu rciHiiriiig a ttKid iu the mine, which stone ho con¬ 
tended ought to have been properly secured before he was sou t to 
work iheto. The ap^Killauts doniul tho negligence and Uieir lia¬ 
bility. The bheriCT-HubsUluic before whom tlie case was heard 
decided that the respondent had failed in niakiDg out tho alleged 
negligence ou the paH of the Ap|)ellouts or their managers. Tho 
sheriff, however, revci'scd tijat dcci.<dou, being of opiniou tliat there 
Lad been buch negligence proved on the jiart of the overseers of 
the mine AS would render the ap{>ellaiiU liable. The appellants 
then took the case l>cforo tho Court of Sension, contending that 
they were not liable to the rcsjiondcut fur in juries sustained by 
hint through the negligence of » fellow-scrvaut, and that Court 
held tliat the aiJpellanta were liable for such negligence. That 
decision was appealed from, and their lordships reversed tho deci¬ 
sion of the Court below, holdltg that the law both of England and 
Scotland was clear, that a master was not liable to his servant for 

1 Vose v. Laneanbire sod Yorkubirs Railway CoDpaoy, 2 U. sod N. 73S, 
732 ; tee also Keherts t. teitb, 2 U. sad If. 313. 

. hi 
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iDjnries auftained by him in eonsequence of the negligence of a 
fellow-eerraiit whom the maater believed to be a competent 
person. 

N^Ugence is of the essence of the liability of a roaster for 
injury occasioned to his servants in the course of their employ¬ 
ment I and a master U bound to take all reasonable ^precautions to 
secure the safety of his workmen/ Tlie rule of law is, that a 
roaster is not in general responsible to bis servant for injury 
occasioned by the negligence of a fellow^servant in the coarse 
of their comroon employment; and this rule applies equally to 
the case of a stranger who is injured whilst voluntarily assisting 
the servants in their work ;* neither is a master liable for injuiy 
occasioned to his servant in the course of his ordiuaiy employment, 
if such injury be not occasioned by the pAonal negligence of the 
maater. 

Again, if a servant meets with an injuiy while in the actual 
use of an instrument or machine, of the nature of which he is 
as much aware as his master, and the use of which is the 
approximate cause of the injury, ho cannot, at all events if the 
evidence is oonaUtest with his own negligence in the use of it 
being the real cause, nor in the (Xiso of bis dying from the injury, 
can liis representative under the 9 A 10 Viet. c. 93, recover against 
Ilia mastor, tliere being no evidence that the injury arose through 
the personal n^ligonce of tlie master. And this even though the 
master have in use in bis works an instrument or machine leas 
safe than some other which is in general use for the particular 
purposa* 

The following case further illustrates this subjectA declara¬ 
tion against a builder alleged that he knowingly, carelessly, and 
A^gligently erected a hoarding in a sticet, and left a machine in a 
position in which it was likoly to cause danger to the workmen, 
and that a cart accidentally ran against the hoarding and knocked 
down the machine against the plaiutiS The hoarding had been 
erected by the builder, and it projected too fiur into the street, but 
sufficient room vw left for carts to pass. The maebine which was 
the immediate cause of the injury, was placed inside the hoarding 
and close to it, and a cart in passing struck the hoarding, and 
knocked down the machine against the plaintiff, a workman 
employed by the builder. The pl^tiff had previously made some 

^ Brydsae. 8Uwsrt, 8 Mseg. H. L. Cu. 30. 

* Dagg V. Illdlaod R4Uway Company, 1 H. sad K. 778; 86 h. Escli. 
171 1 8 Jar. (N. B.) 885. 

* Djaan t. Lesdi, 86 L. J. Exdi. 381. 
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compl^t of the position of the mAchine to his master, but Tollin'* 
t&rily continued to work^ thoagh the machine was not removed; 
and it was held that this state of facts afforded no evidence to go 
to the jury of the builder's liabUitf for the injory/ 

Again, an owner of land having a private road for the use of 
persons coming to his house, gave permission to a person engaged 
in building on the land to place materials upon the road. The 
builder accordingly placed a quantity of slatea on the road, but in 
such a manner that a person using the road sustained damage; 
and he was lield liable to an action fur the damage.* 

lu an action for damage occasioned by negligence, a material 
question is whether or not the jiersou injitred might not have 
escaped the damage by ordinary cure on his own part; the person 
causing the damage is not excused merely bocauso the injured person 
know that some danger existed through the jmrtioolar neglect, and 
voluntarily IncuiYed the danger. In sucli a case, the amount of 
danger, and the circumstaucus which \vil to its being iucurrod, will be 
for the coDMideration of the juiy. Therefore, whei'o Coiiimissioucrs 
^ of Sewers had made a dangerous trench in the only outlet tvom a 
xnuw's, putting up no fence* and leaving only u narrow jxtssage, on 
which they liad licai>ed rubbish, and a oibiiiari in the exercise of his 
colUug attempted to lead bis homo out over the rubbish, and the 
liorso fell, and was killed, it was held that ho was not disentitled to 
recover.* M<n‘cover, it will be no answer to an action for negli¬ 
gence, that part of the injurious couscquuaccs would not have 
ogcunod had the injured person not been guilty of some negli¬ 
gence/ and a plaintiff is not precluded from recovering for an 
injury negligently done by the defendant, by the fact, that he him¬ 
self has been guilty of unlawful or negligent conduct, unless he 
laight by the exercise of onlinaiy core at the time have avoided 
the injury/ The following case further illustrates this principle. 

A workman employed with others in sinking a pit, being at the 
bottom, was injured by the ikli of a tub of water, which was being 
drawn up by machinery. Evidence was given that the tackle was 
imperfect, not being pulled with a safe hook, and that a jiddy** 
should have been used. He worked with the hook, niakiog no 
complaint of it; a jiddy had been provided by the master, who 
had directed that it should be used when earth was raised In bis 

t AMop V. YslM, 2 H. i|d N. ; 27 L. J. Exob. Iffl 
< Cert/ V. IIUI, 4 C. B. S7«. 

^ Clsysrds V. Oetbkk^ 12 Q. B. 429. 

4 Greealaad t. Cbsptio, 19 L. J. Exeb. 293; 3 Sxeb. Bep. 243. 

* Davis 9« Uaiiy 12 L. J. lOj Sxeh. 10 Use. sad W« 343. 
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maater^B pmenee^ he bad complaioed that the jiddj was not used 
for vater^ and the master was at the workings sereral times each 
day. Upon this state of things, it was held that the master was 
not liable for the injury; first, because assuming the injury to have 
ariscu from the defect of the hook, the workman himself voluntarily 
used it, and it was not shown that the injury was not caused by 
hia own rashness , secondly, because, assuming it to have arisen 
from the neglect to use tlie jiddy, the master, having provided a 
proper apparatus, was not liable for the neglect of the fellow-work¬ 
men in omitting to use it*^ 

It may sometimes happen that though there may be no 
negligence on the part of the ]>erson injured, such person may 
iicverthelosB not be entitled to mniiitiun an action for the injury 
to himself. As, where the plmniiff, a child of five ycara old, was 
under the caro of his grandmother, who purchased a ticket for him 
and another for hemclf, to go from A to B on tfio defendant's 
railway. While crossing the line at A to bo ready for their train, 
they woie both knocked down and injured by another train. The 
accident was partly owing to the deCcudunt's nngligenco, and 
jiartly to such negligence on the |iart of the grandmother as would 
have disontitled her to recover damages from the defendants for 
the injury to herself. U|>on an nppliaition to 113 verse the decision 
of the Court of Queen's Bench, making absolute a rule for a non* 
suit,* it was hold by the Court of £xclH*<|ner Chamber, that the 
plaintiff not being able to take care of himself, and being under 
his grandmother's care, there was such nn identification between 
the grandmother and the plaintiff, that hy reason of her negligence, 
the pin IB tiff was unable to maintain an action for the injury to 
himself.* 

A master is civilly responsible for the negligence of his servant 
acting in the course of his employment, hut not for an act of 
wilful negligence done out of the scope of Lis employment. Where 
a common labourer bad been employed to clean out a draiu by the 
job, and in the coune of doing so, took up part of an adjoining 
highway, and replaced it in an improper manner and with insuf¬ 
ficient mater laid, in consequence whereof the horse of a person 
passing along the highway was injured, it was held that the 
labourer was not an independent contractor, but was acting as the 
servant and under the control of bis employer, who was con- 

i Griflths V. CKdiow, S H. sad N. 940 ; 27 L. J. Exeb. 404. 

* Waits s. ibc Ifortb Eiitsm Railway Company, 27 L. J. (N. 8.), Q. B. 
417* 

0 Tb. 28 L. (N. S.) Q. B. 248; 6 Jar. (N. 8.) 936. 
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iiequeafclj^ roapooidble for the lajurj.' Wbore» however, work is 
done for a compaay under a contract (parol or otherwise), the oont- 
pany is not responsible for injury resulting to a third person from 
the negligent manner of doing (lie work, though they emjduy 
their own surveyor to superintend it and to direct what shall be 
done.^ So also if a person employs another to do a lawful act» and 
ho in doing it commits a public nuUanco whereby an injury is 
occasioned to a third person.* 

So whore an accident occurred whilst the reins of a cart were 
entrusted to a stranger, who was riding with the owner's servant, 
the owner was held to bo liable for the damage though tho stranger 
was not in his service.^ Agsiin, if a servant driving bis master's cart, 
on his master's business, make a detour from the direct road for 
some pur{>oso of bih own, the master will bo liable to damages for 
any injury occasioned by lus negligent driving while so out of tho 
road I but nol so if tho servant tako his master's cart without 
leave, at a time when it is not wantcil fur thcpuq) 08 eii of buaiuoss, 
and drive it about solely for his own puriioscs/ 

It would sccni that the owner of property who enters into a co'n- 
tract for its repair, and parts with all coDticI over tho conduct of 
such repair, is not liable for any mischief which the contractornmy 
occasion in the progress of tho work by negligently dc])Ositiiig 
matc^rials in the highway in the ncighiMturhood of the property, or 
other acts of a like nature. Where, however, the owucr of pre¬ 
mises ouisecl a dm in to he made on them, and tlie s<nl removal 
was placed on the liigh way near tho spot where tho workmen were 
employod by tho contmetor, aud an action ou tlie case being 
brought against the owner by a [icrson who was thrown out of his 
cart in consequence of its passing ovef the heap and so injured ; it 
was held that it was not iiocewutry to render thu owner liable that 
the contractor should be his servant; and that he could not com¬ 
plain that tho judge on the trial dirtseted the jury to couHider, on 
the evidence, whether he liad {larted with all control over the 
making of the drain and the removal of tlie soil.* 

A railway company entered into an agreement with A to con¬ 
struct a portion of their line. A contracted with B, who resided 
in the county, to erect a bridge on the line. B had in his omploy- 

^ Sadler V. Heolock, 4 Eb and Dl. 670; 24 L. J. R. Q. D. 168; 1 Jur. 
(N. 5.) 677. 

* •. South Eastern Railway Company, 16 C. B. 560. 

* Peach; v. Rowland, 22 L. J. 0. P. 81; 17 Jar. 764. 

* Booth V. Muslor, 7 C. a&d P. 66. 

* Joel V. Morim, 6 0. and P. 601. 

* BorgBM V. Gray, 14 L. J. C. P* 184. 
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meat 0, wbo Mted as hU general aerrant^ and ab a BQnreyor, and 
had the management of B*s basiDces in Loudon^ for which he 
reoelred an annual nlaiy. B entered into a contract with C, hy 
which C agreed for 402. to erect a acaffold which had become 
neceraaiy for the bnilding of the bridge ; btit it waa agreed that B 
waa to provide the reqaieite materiaU^ and lamps, and oilier lights. 
The scaffold waa erected upon the footway by C*s workmenj and a 
portion of it improperly projected, and owing to that, and the want 
of euffloieni light, I) fell over it at night, and was injured. After 
the accident, B caused other lights to i>6 placed near the spot to 
prevent a recurrence of aimilaraocidenta. An action being brought 
by D for the injury he eostained, it was held that it was not 
maintainable against B, bat that D’s remedy lay against C, the 
foreman of B.' 

The following caae is an illustration of the general rule as to 
nonliability for the acts of a subcontractor. The defendant, a 
builder, was emploj^ed by the committee of a club to execute certain 
alterations at the club-house, including the preparation and fixing 
of gas-fittings. He made a sub-contract with a gas-fitter to exe¬ 
cute this part of the work; and in the course of the execution of 
the work, through the negligenco of the sub-contractor, the gas 
exploded, and injured the plaintiff. An action on the case having 
l>een brought for the injury, it appeai'ed at the trial that the speci¬ 
fication included various works to be done, and amongst the rest 
seme gas-fittings. For this latter purpose the defendant employed 
a person who had been for many yeai^s extensively engaged as a 
gaa-fitter, and who, while the work was in ])rogress, Teceivod a 
fresh order from the club through the plaintiff, who was their but¬ 
ler and steward, for the cons^uctiou of a gas-pipe and burner, not 
mentioned in the original specification with the defendant, and 
which he oonstinicted accorduigly without any notice to or commu¬ 
nication with the defendant on the subject, who, however, either 
by himself or his servants superintended the works generally. On 
the occarion of a trial of all the gas-works which had been set up, 
an explosion of gas from thia new pipe took place, in consequence 
of the negligence of one of the gaB-fittei**a workmen, by which the 
plaintiff and hit wife were severely injured. On tliia evidence the 
plaintiff had a verdict, with leave reserved to the defendant to 
move to enter a non-suit, on the ground that he was not liable, 
and that the plaintiff's right of action lay either against the gas- 
fitter, or the workman by whose immediate negligence the injury 

I Knight V. Fm asd He&denoo, 5 Saeb. 781; SO J. Exofa. 9 ; Oveiiou 
V. Fmm&o, 16 Jur. 66. 
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had hem oMttioned. A rule haTing bees obtaised* either to ester 
a Dos-euit, or for a new triali or is arrest of judgment, it was held 
that tht ityured person could not maintain any action agunst the 
original oostractor:—^* If a man,** said AJderson, A, ^^does au 
iigurious act» either by himself or his serrant, he is responuUe for 
it, and the whole queation resolves iteelf into this^Was the gaa- 
iitter the servant of the defendant 1 and that oomea ^ this—la a 
sub-ooiitraotor to be considered a servant t 1 think be is not; 
and this mle ought, therefore, to be mode absoluta"' 

S. I>a7ruige3 in case of Deaih of tlie Person injured. 

By Lord CampbelVs Act it is provided, that whensoever the death 
of a person shall be caused by wrongful act, neglect, or default, and 
the act, n^l^t, or default is such as would (if death had not 
ensued) have entitled the party injtirod to maintaiu au action, aud 
recover damages in respect thereof, then, aud in every such case, 
the person who would have been liable if death had not ensued 
shall be liable to an action for damages, notwithstanding the death 
of the person injured, and although the death shall have been 
caused under such circumstances as amount iu law to a felony * 
The action shall be for the benefit of the wifo, husband, {larent, 
and child of the penon whose death shall have been caused i aud 
shall bo brought in the name of the eaccutor or administrator 
of the deceased ; and the juxy may give such damages as they may 
think proportioned to the injury resulting from the death to the 
parties for whom and for whoso benefit the action shall be brought; 
to be divided amongst them (after deducting coats) in sudh shares 
as the jury, by their verdict, shall find and direct.^ 

Kot more than one action lies under the Act in respect of the 
same subject matter of complaint*; and every action must be com¬ 
menced within twelve calendar months after the death of the de» 
ceased peraon.* It is further required that the plaintiff on the 
record ^all, together with the decUiution, deliver to the defendant 
or his attorney a full particular of the poraon or persons for 
whom, and on whose behalf the action shall be brought, and of 
the nature of the claim in respect of which damages shall be 
sought to be recovered*^ 

The action must be brought in the name of the executor or 

} R>pMB •. Cnbit, 9 Hm. tad W. 710; 1 Cw. Hid V. 04; 8 Jar. 808. 

■ 9 uul 10 Viet. o. 98. { !• * lb. { 8. « lb. «. 98, f 8. 

*lb.ti. 
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Administrator of the deceased, and therefore the will of the deceased 
must be I^ally proved, or letters of administration must have been 
granted to the party bringing the action. In a case in which a 
married woman was killed, leaving a husband (a mariner absent 
at sea on a voyage which was to endure for three years), a mother 
and an infant child, the Court of Probate granted limited admi^ 
nistration the mother of the deceased in the absence of the 
husband, for the sole purpose of enabling her to bring the action 
before the expiration of the twelve calendar months limited by the 

The rule with resj^eet to actions under the 9 & 10 Yiot. o. 93, is 
the same as if the injured t)enK>D himself bad brought the action. 
Therefore, if in an action where the death is alleged to have been 
caused by the negligence of the defendant's servants, it be shown 
that the deceased, by his own negligence or carelessness, contri* 
buted to the accident, the defendut would be en^tled to a ver* 
diet.* 

In a more recent case, it has been held tliat au action is noi 
maintainable by iho representative of a deceased workman against 
UiB njaster, if the deceased's own uegligeuco materially contributed 
to the injury of which he died, oven though the master himself he 
guilty of personal negligence. Thus after the passing of the 18 dc 
19 Viet. c. 108, special rules were framcnl and approved for tlio 
regulation of a coahmine, of which the defendant was the pro* 
prietor and manager. By ouo of these rules for the direction of 
the onginemen and banksmen, every eveuing befoi*e any one do* 
scended the shaft, the cage by which they were let down was to 
be twice run slowly up and down loaded, in order to test the suf* 
ficieocy of the rope and tackling. This rule was habitually 
neglected for many w'ceks to the defendant's knowledge, and even 
the rope by which the cage was suspended, being before in good 
repair, was (as it was afterwards discovered) injured by an acci¬ 
dental fire in the mine. The next morning, certain miners em¬ 
ployed by tlie defendant in the colliery, all of whom knew of the 
rule for testing the rope and of its bring habitually violated, pre¬ 
sented themselves at the pit to be let down to work, and there not 
having been any ]>revious testing of the rope» Ac., were told by the 
banksman that they bad better examine the rope before they went 
down; they, however, did not do so, but got immediately into the 
cage, and the rope breaking as they descended they were all 
killed. An action having b^n brought by the representative of 

^ /a rr ibe goocb of WUUama doMPod, 31S. 

* Tucket V, Cb^kUn, S C. and K. 7d0« 
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one of tbe miners against the proprietor and manager^ it vaa held 
not to be maintainable, inasmuch as the deceased’s own negUgenoe 
had contributed to the accident The Court, howerer, intimated 
an opinion that but for the deceased’s own DegHgeuce, the defen¬ 
dant, notwithstanding the deceased and the banksenan were both 
employed in the colliery by tbe defendant as fellow-labourers, 
would have boon liable by reason of his personal n^ligence in 
neglecting the nde and keeping in his employ a banksman whO|he 
knew, habitually violated it^ 

In a case where a master builder contracted to erect a building, 
and employed bricklayers for the purpose, and it being the master's 
duty to provide the proper acaflblding, in bis absence entrusted the 
prepat'ation of it to liis foreman, with the assistance of his own 
workmen, who used an unsound ledger-pole in its construction, in 
consequence of which the scaiTold broke, and one of the brick¬ 
layers was killld ; it was held in the abscoco of proof tliat the 
foreman was a person deficient in skill, or an impro{>er poi'son to 
mploy for the jairpose, that no action was maintaiDable under tlic 
9 & 10 Viet. e. 93, by the represontutivo of the iwrson killed 
against the common employer f for a roaster is not in general liable 
to his servant for damage resulting from tlm negligence of a follow- 
servant. In this case tlio uiisoundncss of thp fedgor-pole had been 
previously pointed out to the foreman. 

Persons executing works are liable in i'es|)ect of injuries occa¬ 
sioned by their m*gligence in not having properly fenced in dan¬ 
gerous parts of the works or places ncur to which the public have 
a right to pass; fur such works are a public nuisance, and an indi¬ 
vidual injury arising from such a nuisance is the subject-matter of 
an action to the person aggrieved, which is a doctrine as old as 
any known to the Comnion Law of England Therefore if a person 
in the course of building a house on land abutting on a public 
footway, excavates an area, which, either by his own negligence or 
by the negligence of his workpeople, is left unfenced, ho that a 
person lawfully passing along the way, in a dark night, without 
any negligence or default, falls in and is killed, is liable to an action 
on the part of the representative of the deceased, under tbe 
9 dp 10 Viet. c. 93.* Such liability, however, would not attach to 
the owner or occupier of land, along which a right-of-way exists, 
who leaves unprotected an excavation or reservoir of water, for the 
injury or death of a parson fisUing into it in the dark, in oon- 

^ Senior 9. Ward, SS L. J. (N. B.) g. B. 139. 

• Wigmors s. Jay, 3 Ezoh. $54 ^9 L. J. 996, 300; 14 Jsr. 83L 
• Barnes V. Ward, 9 C. B. 392; 19L.J.O. P. 195; 14 Jur. 334. 



THM LMAL UABZLim Of 


108 

■equeoce of hit ttrajiag out of the waj hj mistake.^ The true 
tert of legal liability in tueh cooeo k' whether the works or exoara* 
tioos bejQilM^tiallyjuljouung the public wajj along which the 
public hare a right to pass. If they be, liability will attach; if 
they be not, and the petaon oome to misfortune by reason of his 
trespassing upon the adjoining land, the owner of the land is exone* 
rated. Generally, it may be said that if a person employs another 
to do that which would be in itself a public nuisance, and injury to 
a third person is thereby occasioned, the employer would be liable 
for the injury** Tbe following is a further illustration of this 
principle* 

A declaration alleged that the defendant was in the occupation 
of a brewery and office, and a passage leading thereto from the 
public street, used by the defendant for tbe reception of cueiomers 
in his trade of a brewer, which paessgo was the usual means of 
access from the office to the public etreot; yet that tbe defendant 
wrongfully and negligently permitted a trap-door in tbe floor of 
the passage to be and retnaiu open without Wing pro[>erly guardeil 
and lighted; and tliat the wife of tbe plaintiff, who had been 
the office as a customer of defendant, and otherwise in defendant's 
business, and was lawfully passing along the passage on her return 
from the office to the stroet, fell through the aperture caused by 
the traji-door being and remaiuiug open and not properly guai*ded 
and lighted, whereby she was killed* On demurrer to this decla¬ 
ration it was held that tbe plaintiff’s right to sue as administrator 
under 9 and 10 Viet* c. 93 sufficiently ap]>eared, without express 
allegation of ]ieouniary damage, and that the duty of defendant, 
and breach of that duty, sufficiently appeared by the declaration** 

In an action founded on Lord Campbell’s Act, for injury resulting 
from Uie death of the party, le^l liability alone is not the test of 
injury in respect of which damages may be recovered; but the 
reasonable expectation of pecuniary advantage by tbe relative 
remaiuiug alive, may be taken into account by the juiy; and 
damages may be given in respect of that expectation being disap- 
1 ointed, and the probable pecuniary loss thereby occasioned There¬ 
fore in an action by a iatber for injury resulting fn>m the death of 
his son, through the negligence of the servants of a railway com¬ 
pany, it appeared that ion, who was twenty-seven years of age, 

^ Bsnidssile v. South Yorkshire Rsilwsj CoapoDj, 1 H. and K* d7 ; Se L. 
J. (N.8.>Bisli. 189* 

* Orwtoa V* fiesaiso, 4 Gar. sad K* 49; 91 .L. J. C* P. 89; 16 Jor. 

68 . 

* Chapmsii v. Bothwrib 1 E. B. g &. 168* 
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and unmarried, but living avaj from his parents, had for the last 
seven or eight yem been in the habit of visiring them onoe a 
fortnight, and of making them on these oecaaions presents of tea, 
sugar, and other provisions, besides money, amounting in the whole 
to about 20£ a year; it was held that the jury were warranted in 
inferring that the father had such a reasonable expectation of pecu¬ 
niary benefit from the oontinaance of hb son's life, as to entitle him 
to recover damages under the statute; bnt that it was not compe« 
tent to the jury to award liim compensation for the expenses 
incurred by him for hie son's funeral, or fur frmily mourning.^ 

In order to maintain an action under Lord Campbelfs Act, 
actual damage must have accrued from the death of tho deceased. 
In an action by a father, a working mason, under the statute, as 
administrator of his son, a boy of fourteen years of age, evidence 
was given that tlio deceased had shortly before the accident which 
caused his dea/h, been earning 4c. a week. The jury having found 
a vcixlict for the plaintiff, damages 204, a rulo was obtained to set 
Wde the verdict and enter it for the defendant, or to reduce the 
damages to a nominal aoiount, on the ground that no such loss or 
cUfiiago was shown to have resulted from the death of the intestate 
as would entitle the plaintiff to maintain the action, or to recover 
more than nominal damages if the action lay; it whs held that there 
was evidence to go to the jury of a pecuniary loss to the pLuntifTfrom 
the death of his son j and tbat to maintain an action under tho 
statute, actual loss must be proved. The mere proof of the death 
and relationship of the parties will not entitle a plalutilT to a vor* 
diet with uominal damages.* 


IX. 


DIFFERENCES BETWEEN MASTERS AND 

WORKMEN. 

All complaints, differences, and disputes which shall happen or 
arise between mastem and artificers, handicraftsmen, minem, 
colliers, keelmen, pitmen, glaasmen, potters, and other labourers 
(which latter dMgnaiion comprehendi all workmen in other 

^ Dsltoa p, SenUk EsfUn Railwsy Conpsoy, 4 C. B, B«p. 294. 

* Duckworth e. Jehsisoo, 33 L. T. 274 $ 0 Jur. (N. E.) 680* 
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trades besides the above),' emplojed for anj eertaio lime, or in my 
other manneTp are to be heard and deterinined hy one or more justice 
or justices of the peace havmg jurisdiction in the place where the 
master shall inhabit The jnstices are, in snch case, empowered to 
examine u])on oath any artificer, &c., touching any such complaint, 
difference, or dispute, and to malce such order for payment of so 
much wages, and within such timo, as to the justices shall seem 
just and reasonable; provided that the sum do not exceed five 
pouuda* In case of refusal or non •payment of any sums so 
ordered by the space of on<van<btwenty days next after the deter- 
tnioation of the dispute, the justice shall issue his warrant to levy 
the amount by distress and sale of the goods and chattels of the 
master or employer, rendering the ovcrphis to the owner or 
owners after {payment of the cbnrgeti of the di»itrcss and sale. 

With regard to complaints by iimsters against their workmen, it 
is jirovided that such justice as nforcwiid, U]M)n a]»phcation or com^ 
plaint made upon oath by any or employer against any suc^ 

artificer, kc., as aforesaid, concerning any misdemeanour, misca 
riage, or Ill behaviour in such, his, or her service or employment, 
shall hear, examine, and determine sucVi complaint, and jumibh'tlie 
offender by committal to the House of Con'cction, with hard 
lal>our, for a reasonable tinm not exceeding one calendar month, or 
other wine by abating some |iart of liU wages, or hy discharging 
such artificer, dsc., fi’om his ecvvico, or employment.* 

In like manner such justice, ujion any complaint or Application 
upon oath, by any urtiftcur, itn?., as afoix*&aid, agniust his muster or 
employer, concemitig any niiHusage, ix*fusal of necessary ]>rovision, 
cruelty, or other ilbtmitmeiit of, to, or towswds such artificer, drc., 
may summon such muster or employer to appear l>eforo him at a 
reasonablo time. Tlie jinsticc or JuKtices shall then examine upon 
oath into the matter of the coniplnin^ whether the master or em¬ 
ployer shall appear or not, and dischargo the artiHcer, d:c., of and 
from his service and employ incut, which discharge is to be given 
under the hand and seal, or bands and seals of such justice or 
justices gratis.* 

If any person shall think himself aggrieved by such determina¬ 
tion, order, or warraut as aforesaid (save and except any order of 
oommittal), be may appeal to the next Oencml Quarter Sessions of 
the Peace, which is empowered to hear and finally determine the 
i^peali and to award such costs to the appellant or reapoudeut as 

^ LowtUer t, Radeor, Eari, S Eaat, 113. 

• 20 Gao. 2. c. 10, ) 1; 4 Gao. 4. c. 34, { 6. 

< 20 Gao. 2. a 10, } 2. « lb. 
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tHe seflBiona shall judga reasonable, not exeeediog forty BhUliRgs, to 
be leried by distreas and sale.^ In such cose no irrit of eeritorari 
shall issne to remove the proceedioga* Where, howeveri an order 
or deterAination made undn* 4 Oea 4. c. 34, relates to the 
amount of wages that shall appear due to any artificer, dtc., it 
shall be filial and conclusive.* 

For the better carrying out the above-mentioned provisions, 
a subsequent statute enacted,* that if any of the persons 
to whom the 30 Geo. 3. e. 19, applies shall contract with auy 
person or persons whomsoever to servo him, her, or them for any 
time or times whatsoever, or in any other manner, and shall not 
enter into or conimenco his or her service acconling to his or her 
contract (the same being in writing and signed by the contracting 
parties), or having entered into such S6r\ iee shall absent himself or 
herself from the service before the term of his or her contract, 
whether suchtspntract shall be in writing or not in writing, sliall 
be completed; or neglect to fulfil the same; or be guilty of any 
(thcr misconduct or misdemeanour in the execution thereof j any 
justice of the peace of the county or place whore the pursoii so 
ofihnillng shall have so cdutructed, or bo ouiployed or be found, 
upon complaint on oath by the jicrsou with whom the contract 
shall have been made, or by liis, her, or their steward, manager, or 
agent, ia empowered to ia^uo his warrant for the uppmUcusion of 
every such jierxoD, and to uxaniine into the nature of the com¬ 
plaint. If the oflVnce charged bo proved tr> the satisfoctiou of 
such justice, he shall commit the oJTondor to tho House of Correc¬ 
tion to hard labour for a reasonable time not exccoiling three 
months, and abate a projiortiuDable ]tart of hie or Lor wages for 
and during the period of confiDomeut; or in lien theraof tljo jus¬ 
tice may iiunish tho offender by abating tlio whole or any ]xtrt of 
his or her wages, or discharge him or her from tho contract, ser¬ 
vice, or employment, which di»cliargo shall be given under the 
baud and seal of the justice gratis. 

It frequently happens that the employers reside at considerable 
distaueea &om the parishes or places where their business is carried 
on, or are occasionally absent for long [leriods of-time, eithor 
beyond the seas or at considerable diKtnnces from their places of 
business, and during the time intrust their business to the manage¬ 
ment or superintendence of agents, foremen, or managers; in such 
eases it is provided* that any justice or justices of the county or 
place where the servant, handicraftsman, miner, collier, keelman, 

I 20 Qeo. 2. c. 19, { 5. Mb. f 0, M Geo. 4. c. 34, { 3, 

« 4 Qeo. 4. e. $4, f 3. * Ib. } i 
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pitman, glaasmac, potter, kboarer, or oAer person or apprentice 
eluJl be emploTad, upon the oomplaint of saob seirant, touch¬ 
ing or ooncemiDg the non-pajment of his or her vages, is or are to 
summon the steward, agent, bailiff, foreman, or manager, and to 
hear aud determine the matter of oomplunt in such and the 
like manner, as complaints of the like nature againslau; master or 
employer are directed to be heard and determined by the fint 
abore-mentioned acts, and may also make an order for the pay* 
ment by such steward, manager, dso., of so much wages as to the 
justice or justices shall ajipear justly due, provided that the sum 
which is in question do not exceed ten pounda If the money be 
not then paid within the space of twenty-one days from the date 
of the order, a warrant may.be issued to levy the amount by dis¬ 
tress and sale of the goods of the master or employer, the overplus, 
after defraying the chargee of the distrees and sale, being rendered 
to the owner of the goods or to his steward or agent, Ao, 

Under the 4 Qeo. 4. e. 34, | S, a porter was convicted ani 
sentenced to imprisonment for leaving a service before the time of 
con tract bad expired. A fter* bis term of im prisonm en t had ex pired 
hut before the original time of contract had expired, he not Imving 
returned to the service, was again convicted of having absented 
himself. Upon a motion for a writ of habe€u oorpxu to bring up 
the body of the prisoner, it was held that the second conviction 
was good, Bs the contract continued notwitlistanding the first cou- 
Tiction and imprisonment The fullowing ]>oint8 also arose in the 
case. The conviction did not expressly state that the servant had 
entered the service, but it found that he did misconduct himself 
in his sidd service and this it was held was a sufficient finding that 
he had entered into the service. It also stated that it appeared to 
the magistrate as well on (ho examination on oath of ^ M.*’ in 
presence of the party charged ‘‘as otherwise," that the party 
had absented himself, Aa ; and it was held that it was not to he 
inferred from this that the justice had proceed upon evidence not 
given in the presence of the par^. It further stated that the 
party misconducted himself, Ac., *^by neglecting and absenting 
himself f^nwhia said mister s service," and this, it was held, was 
not a finding of two statutable ofiences, but only of the absenting.^ 
SubeequesUy a writ of AuAseis oorpu# in the Court of Exchequer 
was ol^ned; and on the prisoner being brought up, the Court 
ordered him to be discharged, the majority of the Court (Pollock, 
C. H., Martin and Bramwell, BS., dimentiente Wataon, £.), hold- 

^ E»f9rUUkn, 7 Bl. and Bl 6S7; tS L. J. (N. B.) M. C. 193 ; 3 Jir. 
(H. a.) 614. 
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ing UiAt oonviotioii vas iMd for uot adjiidioatiog my abato- 
ment of wages. PoUookp (7. A, also held that the oontract was put 
an end to by the first conTiotion, and that there oonld be no 
second eenviotion; dimtUietUihus, Bramw^ and Watson, BB.; 
dubUmtA Martin, B*: Bramwell and Watson, BB.^ held the objeo- 
tions that there was no allegation of entering the serrice, and that 
the oonviotion q»peared to hare been taken in eridenoe not giren 
in the presence of the prisoner, invalid.' 

With regard to proceedinp agunet an infant for a violation of 
his Gontraot of hiring, in a case relating to the settlement of a 
pauper,' Abbot, CV., said the oontract of an infant, made for his 
own benefit, aooording to general principles of law, is not void, but 
voidable only at the eleetion of thd infant; and per Bajley and 
Littledale, JJ,, in the same case, an in&nt may make a eontnot 
for his own benefit; he may therefore make a oontract for hiring 
and service, fof that will be beneficial to him. It will give him a 
nht to sue for wages. If he does not perform his coutraot, 
^though no action may lie against him, be will be liable to the 
statutable regulations applicable to masters and servants. But 
where a mis had been obtained to quash a conviction, under the 
4 Oeo. 4. 0 . 34 (Hasten and Servants Act), it appeared that the* 
infant had entered into a contract whereby he agreed to enter into 
the service of a master for twelve months, at certsin weekly wages, 
and to serve him at all times during that term, and to work fifty* 
eight houie a week; and in which there was a provision that in 
case the steam-engine should be stopped from accident, or any other 
cause, that the master should retain sU wages of the servant during 
that time: it was held that the agreement was void as against the 
infant, and that a conviction for abeentiDg hunsslf from his master’s 
servioc could uot be supported. An agreement to serve for wages 
Lord Denman, (7./., said, may he for the infant's benefit; but an 
agreement which compels him to serve at all times during the 
term, but leaves the master free to stop his wotk and his wages 
whenever he chooses to do so, cannot be considered as beneficial to 
the savant. It ia insquitabls, he added, and wholly void.' Tbs 
point aa to the competent of an infiuit to abandra* a oontract 
which was ibr hk benefit, was raised in anotiisr esse,' and the 
Court seemed to entert^ a strong imprwslon that the infant 
could not abandon the contract; no dscirion, however, waa givso, 
as the case went off on another point 


^ /a re Biker 3 H. sad H. 

• IUiaChmMt>rd,4& aM; 8 L. J. K. A 141. 

< Beg. V. lofd, 11 A. ead A 111; 17 L. J. M. 0. 111. 

* Wood V. Fmwkk and mhan, UL» J. H. C.117^ lOJfsaaadW. 19$, 
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There is no appeal to the sessions against an order made under 
the 4 Oeo. 4. c. 34^ § 0^ for paTment of wages, the sum to be 
levied hj distress in case of non*payment for nineteen days, 
altbongh the justices^ on making the order, may have acted with* 
out jurisdiction and $mble an order for paTinent of wages may 
be made under § 5 of 4 Gea 4. c. 34, where, by the contract of 
service, the wages are to be paid partly in mon^ and partly in 
goods. 

Services, however long continued, create no claim for remune* 
ration without a bargain for them, either express or implied from 
circumstances showing an uoderstanding on both sides, that there 
should be payment,* Moreover, if a workman contract to supply 
labour, it must be taken to mean that the labour shall be of the 
quality which would be bestowed by a workman of ordinary skill 
in his trade or particular calling.* 

Again, where a skilled labourer is hired in the tay of his call* 
ing he impliedly contracts, that he has skill reasonably oompetedt 
for the performance of the task, aud an express undertaking 
]>roiobe to tliat effect is not necessary. If afterwards be turns out^ 
to be incompetent, his employer may at once rescind the contract 
pf hiring, and discharge him.* 

There must be mutuality, cither expressed or implied, in a con* 
tract, to make it binding on either party, and it must not be in 
the unlawful restraint of trade. The following are instances of 
implied mutualityA person contracted to famish another with 
a reasonable quantity of work at a fixed rate of wages, and the 
other person was bound not to work for any other person or per* 
sons for a period of seven years.* It was held that there was a 
mutuality of oontiact implied, and that the master would he bound 
to furnish work for the whole period of seven years. Again, the 
plaintifis agreed in writing with the defendant that he should serve 
them for seven years as a crown glaas-maker; that he should not 
during that term work for any other person without their license ; 
that they might deduct from his wages any fine he might incur for 
breach of their rulesthat during any depression of trade he should 
be paid a moiety of bis wages; that if be should be sick or lame, 
the pliuntifi should be at liber^ to employ any other person in 


1 lUg. e. Bedwell, i U. s&d Bl SIS; S4 L. J. V. C. 17; I Jw. (N.fi.) 

see. 

* lUm «. lUave, 1 F. sad F. 380. 

* Oeos^Qs v. Fsddoa, 4 DowL F. C. 488. 

* Harrow v. ConsUvs, 4 Jnr. (N. &) 1110; C. F. 38 L. 3. (N. 8.) C. 
P. 85. 

f HartUy f. CammiagSi 3 Oar. and K. 483. 
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Ilia stead, vithont paying him any wages; that the plaintiffs 
should pay him, so long as he should be employed and work as a 
crown glass-maker, certain wages by the piece, and 6£ a year in 
lien of howrent and firing; and that plaintiffs should have 
the option of distnibsing him from their serrioe on giring him a 
month^s notice or a month's wage& This agreement was held to 
bind the plrintiffs to employ the defendant during the seven yean^ 
subject to the power of dismissal; that there was therefore a good^ 
consideration for the contract to serve for seven years, and that it 
was not in unlawful restraint of trade.^ 

When workmen are hired for a year, at a psrtienlar trade, nndor 
written agreements, which are silent as to any periods of absence 
allowed to the workmen, parol evidenoe may be given that it is 
tbe custom of the particular trade for the workmen employed in it 
to take certain holidays, and to absent themselves on such occa* 
lions from thiir work without tbe permission of their roastors." 

^ Where a trade is regulated by committees of the masters 
and workmen respectively, which committees make rules fi*om 
time to time, and if by one of such rules, in case of dispute between 
a master and bis men, an arbitration committee, presided over by 
a barrister, is to decide; and a particular dispute has been so 
decided, such decision is not to be considered as imported into all 
future engagements between masters and men, nor is it binding 
on persona not parties to that particular reference.^ 

An ^iH^ccr who, in the exercise of hia right of lien, detuns a 
chattel npon which he has expended his labour and materials, has 
no claim against the owner for taking care of the chattel while so 
detained. This principle is well illustrated by the following*case 
A shipwright received a ship into his dock to be repaired (nosepa* 
rate cfaaige being made for the use of the dock during the repain), 
and the repturs being complete, he detained the ship in the dock 
nutil the charges were paid, giviog notice to the owner that he 
should demand 21L a day for the use of the dodc during the deten^ 
tion; and an action being brought^ it was held that the shipwright 
was not entitled, in the absence of any uaage of the trade, to any 
payment for dock^room during the detention of the ship under 
his right of lien on it for the tnm due for the repairs.* 

^ PUkingtM) Seeti, 16 H. sod W. 667. 

^ Bag. 9, Bteke-upoO'TVeat, IS L. J. U. C. 41; 8 Jut. 84. 

■ Lerej v. HsU, 8 H. and N. 708; 87 L. J. Bach. 869; 4 J«r. (N. A) 
689; In the Each. Ch. sflnaing jsdgneai of Bach. 8 H. sad N. 7; 4 Jur* 
(B. 8.) 886. 

* BHiish Bopire Sbip^ag Company v. Soam, 87 L. J. 0. B. 897; 4 Jur 
(N. A) 893, sfinned ui wer hum Q. B.; 8 Jar. (N. A) 676. 
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A d^elamtion in trorer for carpeator'o tools allied special 
damage in ibe following terms^ By means whereof the plaintiff 
was prevented wcvking at his trade of a carpenter* for a long time, 
to wit| 4ta ; the said goods and chattels being the working tools 
and implements of tr^e of the plaintiff^ and was, and is, by 
means of the premises, greatly impoverished.*' At the trial the 
plaintiff bad a verdict for 201,101 being given by the jory as the 
of the tools, and 101 for the damage sustained by ^e plaintiff 
by the detention of them. Sabsequently, on a motion for a new 
trial, or why the damages should not be reduced to 102., on the 
ground that the damages in an action of trover must be linuted 
to the value of the things taken, and that no special damage is 
in such case reoovered, it was held that special damage may be 
recovered in trover, and that it was properly laid in the case.^ 
It would seem, therefore, in such a case, that if the tools, the con¬ 
version of which is complained of, are restored before the trials 
that the action may go on for the special damage only. 


2 . 

COMBINATIONS OF MASTERS AND 

OF WORKMEN. 

It is now necessary to advert to the provisions of the law with 
respect to the combination of masters and of workmen, the fixing 
the wages of labour, and deterring workmen from work which are 
contained in the 6 Geo. 4. o, 129. Such combinations are in the 
language of the statute ‘^injurious to trade and commerce, 
dangerous to the tranquillity of the countty, and especially pre¬ 
judicial to the interests of idl.who are conoemed in ^em it is, 
therefore, in a work which is addr esse d to a class which is one of 
the largest employen of workmen, neceesary that tiie law upon 
the subject should be folly and clearly explained. 

The prindple of combination among working men for fiur and 
leptimata ends was conceded by the Legislature in later times in a 
spirit of enli^tened consideration and fiivbearanoe towards the 
industrial oommunity at large ; and that oonoession enables them, 
by means of trade sodetie% to make laws or bye-laws to oontfol 
members of those societies, but not to ibroe workmen who do 

^ Bodl^ «. BsjaoUa II L. J. Q. B. lie ; 10 J«. 110. 
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not belong to the pertieokr Bocietf to Adopt end ect upon their 
nilee of trade. The abuee of this principle of toleration oonoeded 
b^ the Legislatni^ is on every acooant to be deprecated Every maxii 
it is well said, has a right to work for the best price he can get; bat 
if others choose to work for lees than the nsual pricei the law will 
not permit that violence shonld be committed towards them, or 
towards those by whom they are employed, or those with whom 
they are connected^ The law allows of combination about the 
terms of labour among persons present or assenting to the combina¬ 
tion ; but no one is at liberty, eidier in law* or in justice, to exert 
combined powers against the imdom of others. therefore, the 
persons combining conspire to control the proceedings of others, or 
to control the proceedings of one or more of themselves who may 
subsequently dissent from the object for which the oombination 
was fbrmed, ^oh persons will be guilty of an indictable offence 
and be subject to severe punishment, if convicted The combina- 
rtion laws do not in any way touch trades unions, which are per¬ 
fectly lawful in themselves; but the moment that those unions 
step in, and by means which the law does not sanction, seek to 
tyrannize over workmen unconnected with them, and to drive them 
by intimidation and persecution into the observance of the rules 
and usages of the union, the law also steps in to restrain by severe 
measures their illegal proceedings. 

The object of the Act above referred to is declared to be to make 
provision, as well for the security and personal freedom of indi¬ 
vidual workmen in the disposal of their skill and labour, as for the 
security of the property and the persons of masters and workmen. 
No one therefore has any right to dictate to another ds to the 
terms on which he will accept work; on the contrary every work¬ 
man has a perfect right to make any contract with his employer 
as to the terms of his employment which he may think fit to 
enter upon; and on the other hand every employer of labour has 
a right to make his own terms with those who may be willing to 
enter into bis service; and both will be equally protected by the 
law in BO doing. 

The following are the offences against which the Act is directed t 
—If any person shall by violence to the person or property, 
or by threats or inUmidation, or by molesting or in any way' 
obstructing another, force or endeavour to force any journeyman, 
manu&ctnrer, workman, or other person hired or employed in any 
manufacture, trade, or business, to depart from his hirings employ- 
ment, or work, or to retom hu work before the mme shall he 

> Bex 9 . Bait, d 0. sad P. 820. 
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fiaiafaed, or to prereot or ^ideayour to prorent any journejmafi^ 
manofiMtarer, irorkmao, or otbor person, not being hired or 
empk^red, fit>m hiring himself to, or Arom aoeepting work or 
em|doyiDent from enp person or persons; or if anj person shall 
use or empbj Tiolence to the person or property of another, or 
threats or intimidaticn, or shall molest, or in any way obstruct 
another for the purpose of forcing or indocing such person to 
belong to any elnb or association, or to eontribnte to any common 
fund, or to pay any fine or penalty, or on account of his not belong* 
iog to any particular dlnb or association, or not haring contributed 
or having refused to contribute to any common fund, or to pay any 
fine or penalty, or on account of hii not having complied or of his 
refiising to comply with any rules, orders, resolutions, or regula¬ 
tions, made to obtain an advance or to reduce the rate of wages, 
or to lessen or alter the hours of working, or to decease or alter 
the quantity of work, or to regulate the mode of carrying on anv 
mann&cturc, trade or btisiness, or tiie management thereof; or i^ 
any pemon shall by violence to the person or property of anotberf^^ 
or by threats or intimidation, or by nsolesting or in any way 
obstructing another, force or endeavour to force any manufacturer 
or person carrying on any trade or business to make any alteration 
in his mode of regulating, managing, conducting, or carrying on the 
same, or to limit the number of bis apprentices, or the number or 
description of his journeymen, workmen, or servants : 

Every person offending in any of the above-mentioned respects, 
or aiding, abetting, or astisting therein, being convicted thereof, 
shall be imprisoned only, or shall and may be imprisoned and kept 
to bard labour, for any time not exceeding three calendar months. 

In proceedings in respect of any of the above-mentioned offences, 
the prosecutor must prove acts of violence, threats, intimidation, 
molesting or obstructing, or fiiota from which any of these may bo 
reasonably implied—the purpoee for which the threats, iko., were 
made, and that the workman did in consequence leave his employ¬ 
ment, or did not hire himself or that the manufimturer was in 
oonsequenoe of the threats, Ac., forced to alter his mode of carrying 
on baanees, or to limit the number of his apprentices. In an 
indictment for oemsjuring to commit an offence prohibited by the 
statute, it will be suffidsnt to use the words of the statnie, although 
they may be words of a general descriptibn; for soch a count 
be cufflciently certain, even though the manner in which the moles¬ 
tation was to be effected is not stated.^ . . 

^ Bsg. a. Beirisuds sad ottos, 17 A* k B. 071; SI L. J. (K. &) M. €* 

SI I it Dea. 0. C. SS4. 
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The prohibitions nboTO mentionod, hoverer, do not extend to 
Bubjeot any persons to punishment who sh&ll meet together for the 
sole purpose of consulting upon and determining the rate of wages 
or prices which the persons present at such meeting or an 7 of 
them shall require or demand for hU or their work» or the hours 
or time for which he or they shall work io anj manufocture, trade, 
or business, or who shall enter into any agreement, verbal or written, 
among themselves for the purpose of fixing the rate of wages or 
prices which the parties entering into such agreement or any 
of them shall require or demand for his or their, work, or the hours 
or time for which he or they will work, in any manu&cture, trade, 
or businessneither does the statute extend to subject any persons 
to punishment who shall meet together for the sole purpose of con¬ 
sulting upon and determining the rate of wages or prices which 
the persons {^esent at the meeting, or any of them, shall pay to his 
0/ their jouTDeymen, workmen, or servanta, for their work, or the 
^ours or time of working in any roanufocture, trade, or business, 
or who shall enter into any agreement, verbal or written, amoog 
themselves for the purpeye of fixing the rate of wages or prices 
which the parties entering into such agreement, or any of them, 
shall |Miy to his or their jonnieyineDi workmen, or servants, for 
their work, or the hours or time of working in any manufacture, 
trade, or businees.* 

By a subsequent statute it is enacted that where any person diall 
be charged with and convicted of any assault committed in pursu* 
ance of any conspiracy to r^se the rate of wages, the Court may 
scutence the offender to bo imprisoned, with or without hard 
labour, in the common gaol or house of corroction, for any term 
not exceeding two yean, and may also (if it shall so think fit) 
fine the offender, and require him to find sureties for keeping the 
peace.^ By another Act power is given to the Court to order ])ay« 
ment of the costa and expenses of the prosecutor and witnesses for 
the preweeution, together with a compensation for their trouble 
and loss of time, in the same manner as in cases of felony j and 
although no bill of indictment be preferred, the Court, where any 
person have bond fde attended the Court in obedience to a 
reoc^nizance, may order payment of tho expenses of such persoo, 
together with a cooponsation for bis or her trouble and lo« of 
time in the same manner as in cases of folony/ 

All and every person and persons who shall or may offend against 
the Act, shall may, equally with all other persons, be called upon 


1 6 Geo. 4« s. 13S, ( 4. 
< 9 Geo. 4. SI, | SS. 


s S Goo. 4. 0 . m, ( 5. 
« 7 Geo. 4. e. 64, f 2S. 



ISO 


THB UQAL L14JBltZTZI8 OF 


and compelled to pre hie cf her teetimw^ Md eridenoe as a nKt- 
neii or witneem on behalf of the Crown^ or of the prosecutor or 
informer upon any information made or exhibited under the Act 
f^(iinet any other person or persona In all such oases^ every per¬ 
son htTing given ^ or her testimony or evidenoe shall be and ia 
indemnified o^ from^ and against any information to be laid or 
prosecution to be commenced against biTft or her^ for having 
ofieoded in the matter wherein or relative to which he, she, or 
they shall have given such testimony or eridence.^ 

For the more e&ectnally enforcing and carrying into execution 
the provisions of the Act, on complaint and information on oath 
before one or more jueticee of the peace, of any offence having been 
committed against the Act, and within ox calendar months before 
the complaint or information shall be mode, such justice or justices 
are authorised and required to summon the pers^ or perspos 
ohtrged with being an offender or offenders against tne Act } anw ff 
they foil to appear, warrants may be issued for their apprehension^ 
or if they be proved on oath to have absconded, they may be con* 
vioted though not appearing.* Any porson convicted under thwr 
Act is at liberty to appeal to the next general Court of Quarter 
Soesions on entering into a recognisance to prosecute hu appeal 
with effect^ and to be forthoomin^ to abide the judgment and 
determination of the Sessions, and pay such costs as diall be 
awarded.* 

It is necessary to add^tbat no justice of the peace, being also a 
master in the.particular trade or manufacture in or concerning 
which any offence is charged to have been committed under the 
Act, sbaU act as such justice under the Act* 

Different decisions having been given on the construction of 
the 6 Geo. 4. a 129, it has since been provided by an Act 
passed to protect the workiDg-man,* tiiat no workman or other 
person, whether actually in employment or not, shall by reason 
merely of bis entering into an agreement with any workman 
or workmen, or other porson or persons, for the purpose of fixing 
or endeavouring to fix the rate of wages or remuneration at which 
th^ or any of them shall woifo, mr by reason merely of bis endea¬ 
vouring peaceably and in a reasonable manner, and without threat 
or intimidation, direct or indirect, to persuade others to cease or 
ahstain from work in order to obtain the imte of wages, or the 
altered hours of labour so fixed or agreed upon, or to be agreed 

• save. Ac. Its, 17* * Ib.|lS. 
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upoiii ahAll be deemed or tekea to be guiltj ofmolestatioa** or 
obetniotioD,** within the meeniog of the 6 QeOb 4. o. 139, and 
shall not therefore be eubject or liable to any |ffoeeoatio& or indiot- 
ment for oonepiracy; but nothing confined in theJS Yicb o. M, 
eball authorise any workman to break or depart from any oontzaot> 
or authorise any attempt to induce any workman to break or depart 
from any contraet* 

From the foregoing provieioni of the law, it will be seen that 
workmen hare a right to dictate their own terms to the masteraj 
or to combine on tiieir own aooount, and to refuse to work if those 
terms be not conceded ; but that third persons have no ri^t to 
obstruct or iutimidate workmen, either hired or about to be hired, 
so aa to prerent them from woiking, unless they agreed to the 
terms proposed by sooh third persons. If one person do so, he 
msT be preceded against under the statute ; and if sereral conspire 
to^m so, they may be indicted for a conspiracy to iiyare the penon 
^his trade against whom th^ hare oonipir^; fiw an agreement 
Co commit an indictable offence, or one punishable by summaiy 
conviction, amounts to an indictable oonspixacy. In an indict¬ 
ment for conspiring to commit tiie seyeral acts prohibited by 
the statute relating to the combination of workmen,' the Court 
not only held the indictment to lie at Common Law, but that 
the incidents of fine and imprison ment, as the penally of a misde- 
ineanour, wpuld attach, though for exceeding the punishment of 
three months’ imprisonment.* It follows^ therefore, that an agree* 
ment to commit such an act may be punished for more severely 
than if it be actually committed by one only; and such an agree¬ 
ment amounts to a conspiracy to violate an Act of Farliament, 
which is an offence at Common Law. 

Combinations^ whether on the part of workmen to increase, or 
of masters to lower wages, were illegal at Common Iaw. Though 
the Legislature has made combinations of workmen, or sMkes," 
for the purpose of raising wages, or of masters for the purpose of 
lowering the rate of wages, or of regulating the houn of labour, or 
simply for maintaining things as they are, dispunishable at law, 
no legal effect is thereby given to them. Whatever obligations 
an individual who may have joined the oomUiation, may miter 
into to continue in it for a ^ven lime, or so Icmg as a majo 
rity *^^11 require, are not enforceable by a snit at law, or other¬ 
wise, inasmuch as it would be contrary to public policy to enforce 

M Oea 4. e. 1S9. 

• Reg. e. ireSald, 9 Ces,aC. 404; Bsg. e. fiowlsaas sad otiNn, 13 A 
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an obligation for wbiob there is no good consideration. This is 
illustrated hj a case in which a bond was made by eighteen persons, 
in which each obligor was described as a cotton-spinner, of Wigan, 
of Hindley, in I^noashire, by which each was separately bound to 
Caleb Hilton, attomey-at-law, in 500/., subject to the condition— 
that the obligees were respectively owners of spitining-millB in 
Wigan and Hindley, and employed in them many woi^people; that 
there were societies and combinatioDs among diven persons, whereby 
persons, otherwise willing to be employed, were deterred, by fear 
of social persecution and other injuries, from hiring themselves to 
work, and whereby the legal control of the obligees of their pro* 
perty was injuriously interfered with; that these combinations 
were sustained by funds arbitrarily levied and extorted by way of 
tax or rate on the persons employed by and receiving wages from 
the obligees; and in the opinion of the obligees^t hadbe^me 
necessary to take Tueasores for vindicating their legal rights toue 
control of their property, which would also best sustain the rign^ 
of the labourer to the free disposal of bis skill and iudmtry; ther^ 
fore the obligees bad agreed to carry on their works, in regard to 
the amount of w^es, the timee of the engagement of workpeople, 
the hours of work, the suspending of work, and the general disci¬ 
pline and management of their works in conformity to law, for 
twelve calendar months, in conformity with the resolutions of a 
majority of the obligees present at any meeting to be convened ; 
that for the purpose of carrying the .agreement into effect, the 
obligees entered into the bond; and the condition was, that if the 
obligees for twelve calendar months should cany on, or wholly or 
partially suspend carrying on their works, in regard to the matters 
aforesaid, in conformity with the resolutions of a majority of the 
obligees present at a meeting to be held as mentioned, then the 
bond as to each penon so performing to be void; and the days, 
place, and other circumstances of the proposed meeting were set 
out; the obligor to bold the money recovered, in trust, for all the 
obligees, with power to a majori^ of the obligees present to release 
the obligees from performance of tbe conditions of the bond. An 
action having been brought on this bond against one of the obli* 
gees, it was held By the Court of Queen's Bench, and affirmed in 
the Exchequer Chamber, that the bond was void, as being in 
reetraint of trade primd /oeU. Alderson, B., said, in delivering 
the judgment of the Court of Error, ** It is the privilege of a trader 
in a free oountry, in all matters not oonitaiy to law, to regulate 
his own mode of eanying on his trade aooording to his own dis* 
cretion and ohoioe. If Ae law has in any matter rqpilated or 
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ratmned his node of doing tbis, the law must be obeyed. But 
no power short of the general law ought to restrain his free dis¬ 
cretion. Now here the obligees to this bond hare clearly put 
themaelTes into a situation of restraint.***' 

This i^pter may be fitly concluded by the following quotation 
from the direction of Erle^ to the jury in the case of Reg. 
V. Rowlands and others, rupm. ^‘The law,** he said^ '^is clear 
that workmen have a right to combine for their own protectiooi 
and to obtain such wages as they chooee to agree to demand. I say 
nothing at present as to the legsdity of other persons, not workmen, 
combining with them to assist in tiiat purpose. As far as I know 
there is no objection, in point of law, to it; and it is not necoesary 
to go into that matter j but I consider the law to be clear so for, 
only, as while the purpose of the combination is to obtain a benefit 
for ^e partie^who combine; a benefit which by law they can 
I make that remark because a combiuation for the purpose 
Injuring another is a combination of a different naturo, diiaoted 
mally against the party to be injured; and the law allowing 
them to combine for the purpose of obtaining a lawful benefit to 
themselves gives no sanction to combinations which have for 
their immediate purpose the hurt of another. The rights of work¬ 
men are conceded; but the exerciso of free will and freedom of 
action within the limits of the law, is also secured equally to the 
masters. The intention of the law is at pritsent to allow either of 
them to follow the dictates of their own will with respect to their 
own actions and their own property; and either, I believe, has a 
right to study to promote his own advantage, br to combine with 
others to promote their material advantage.** His lordship then 
went on to say that in this case, upon undisputed evidence there 
had been a combination to force the prosecutors to agree to a 
uniform book of prices; that upon the focte before the jury they 
would have to give their opinion upon three classes of counts 
charging conspiracies : first, to prevent workmen from working for 
the prosecutors by intimidating the workmen; second, to force 
the assent of the prosecutors to certain alterations by intimidating 
the proseentora; third, to induce workmen to leave the prosecutors* 
employment, oontrary to their contract; and he ktated that, if the 
jury thought these counts sustained by the evidence, they should 
conviot upon them. He then went on to say, ^ But supposing any 
of the defendants are acquitted as to all those classes, and you 
should still be of opinion that a oombination existed for the purpose 
of obstructing the prosecutors in carrying on their buemeis, and 

^ Hilton EckmUy, S XL and BL 47. 
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fimiog them to eonieot to this book of prioo, end in ponuenoe of 
thet ooDoert, tb^ peiroeded the free men end gere monej to the 
free men to leaye emplo/mccit of the proeeouton, the purpoee 
being to obetnict them in their tunu&oture and to injure them in 
their bueinemi end bo to force their ooneent, witii no other result to 
the parties oombining than gratifying ill-wilt, I am of o|daioD that 
that would also be a violation of the law, and warrant a conviotion 
upon the oounti directed agaiiut that form of ofienoe."^ The above 
directions, it should be added, afterwards met with the full oon- 
currenoe of the Court 


XL 

THE TRUCK SYSTEM. 

It is now neoesaaty to advert to the provisions of the 1 and ? 
W, 4. a 37, known as the “Tniok Act,** which prohibits the pay* 
meat in certain trades of wages in goods, or otherwise than in the 
current coin of the realm; and renders null and void any con- 
traot which provides that the whole or any part of the wages of 
any artificer in any of the trades to which the Act applies, shall be 
made payable in any manner other than in the current coin of 
the realm j as well as any contract which provides directly or in¬ 
directly respecting the place where, or the manner in which, or 
the person or persons with whom, the whole or any part of the 
wages du^ or to become due, to any artificer, shall be laid out or 
ezpmided The Act requires that all wages shall be paid to the 
workmen in the current coin, and declares payment in goods to be 
lU^al, null, and void. It also enables the artificer to recover 
from his employer the whole or so much of the wages earned as 
shall not have been actually pmd to him by his empl<yer in the 
current coin, against which no BetRofi^ in respect of goods supplied 
shall be allowed. Moreover, the employer cannot recover the 
value of goods supplied oontraiy to the Act; and if the artifioei^s 
wife or ehildien (not being of the fall ege of twenty-one yearn) 
become chargeable to the poor ratet^ the overseen may recover 
from the emjdoyer any wages earned within the three months pre¬ 
ceding the chargeability and not paid in cash. 

. Any emidoyer of any artifioer who shall, by himself or ly the 
tgem^ of any other person or penmiB, dire^y or indinctiy enter 
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into my contract or make anj pafiDcnt deolared illegal bj the 
Act, for the firvt offence it Unble to a penalty' not azoeeding lOL 
nor lev than 5L ; for the aeoond offenooi any aum sot exceeding 
202. nor lasa than 102^; and for the third offmoe ahall be declared 
guilty of a zniademeanour and punishable by fine at tiie disaretion 
of the Court; so that the finv ahall not in any case exceed lOOL 
Partners are not howerer to be liable in pereon for the offence of 
their c<^partner; but nererthelees the partnership property is 
liable for the penalty, which may be recorered by distress and sale 
of the goods of the cO'partnership. 

The following are the trades in connexion with the subject of 
this work to which the Act appliv; 

The making, ossting, oonyerting, or manufiteturing of iron or 
stedj or uy parts, branches, or processes thereof; 

workin^or ^ting of any mines of ooal, ironstone, lime- 
nlt roex; or in or about the working or getting of stone, 
or clay; or &e malung or preparing of aal^ bricks, tiles» or 
tv; 

The making or manufacturing of any kinde of nails, chains, 
rirets, anyils, vices, spade^ shovels, screws, keys, locks, bolts, 
hinges, or any other artiolv of hardware made of iron or steel, or 
of iron and steel combined; or of any plated articles of cutlery, or 
of any goods or wares made of brass, tin, lead, pewter, or other 
metai or of any japanned goods or wares whatsoever; 

The making or otherwise preparing, ornamenting, or finishing 
of any glass, porcelain, china, or earthenware whatsoever, or any 
parts, branch V, or processes tbmo^ or any materials used in any ^ 
these tradv or employments. • 

The provisions of the Act do not extend to any domeetio 
servant or servant in husbandry, and particular exemptions are 
made to the generslity of its enactments. 

The provisions of the Truck Act apply only to agreements fetf 
personal services; and the distinction between contractors sad 
artifiom depends upon 0x9 fimt whether by the engagement they, 
were laboutm within the of the Trude Act 1 h 2 W* 4» 

a 37; therefore persons who engage to do certain work at 
per yud, as hnt^ ooUiem,^ and employ others under them to in* 
crease the quantity, and must themselvea work psfsonally, and are 
toeated as workmen, are within the Act; the distinction b e twee n 
oontraotoiB and ar^cen depending on the foot whether by toe 


^ Tht if a eootnefor or nfiddlsnsB bstvess the mislsr sad the 

OMA. Be has esdsr fatai aa sgsai called the ** do g p,^ who superiatads the 
work ia the buttr^i ■bincii 
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eagagemdnt they were lebonrenit would, Lowever, be diffmni 
if the perpone were not bound hj contract to do an^ part of the 
work personally.* It seems, howerer, to be doubtful whether if 
they were bound to labour personally, but were at liberty to hire 
labourers to aasist them, they would be within the Act. The rule 
is, that the person to be an "artificer" within the meaning of the 
Act, must contract to do the work himself—that is, gire his per* 
sonal services (but not necessarily manual services), for which he 
is to be paid wages and therefore a person who merely contracts 
to piocnre the work to be done is not such an artificer, although, 
in fact, he assists in doing the work himself* 

Moreover, the provisions of the Truck Act do not apply to 
agr^^menta for the perfortnanco of a certain quantity of work 
which the contractor c^not perform except by making use of the 
labour of others and the mode of paying wages^s specifi 
the agreement will not ])revcnt a case from coming withij 
Act. ^ 

The 19 th section, which contains the specification of trades, 
as before observed, applicable only to those persons who contract 
as labourers—vis., such as contract to use their personal services, 
and to rooeive payment for such services in wages; therefore a 
person who contracted as a sub*oontractor to make a cutting on a 
projected line of railway at a certain sum per cubic yard, and eni- 
ployeil others with whom he himself worked in making the cut* 
ting, was not a " workman or labourer” within the meaning of 
the section. In an action for such work and labour, the defen* 
danta are not depnved of their right of seWoff for goods sold and 
delivered.* 

The facts of the above-mentioned case, as they appeared at the 
trial, were os followsThe defendants had contracted with a 
railway company to make a portion of their intended line, and the 
plaintiff bad engaged with the defendants to do a portion of the 
work they had undertaken,* consisting of a cutting which he en¬ 
gaged to make at a certain sum per cubic yard. He employed 
sevaial men who worked with him in making the cutting, and he 


^ Bows V. Lorain, 0 El. and Bi. 684 j 26 L. J. Q. B. S71; 2 Jar. 
(S. 8.) 1167. 

> IsgTSB f. Bsmss, 7 EL and BL 115, 1S2; 20 L» J. Q. B. 62, 669 ; 
6 Jar. (N. &) 16, Ml. 

« Biky V. Wsrdsr, 9 Ezoh. 69; 18 L. J. Extii. 120. 

* 8bamsa v. fiaDden, 22 L. J. 0. P. 66; 17 Jar. 766 ; v. Unioa 

Iran Works Company, 6 Car. and X. 296. 

• Pleyd t. Weaver, 21 h. J. Q. B. 161; 16 Jar. 269. 
s Bilsj v. Warder, fHpra« 
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receiTed from the defendants from time to time tiekets for goods 
which he gave to his men as wages, and for whidk th^ received 
value in goods from the defendants. It was proved that a quantity 
of the earth removed in order to form the cutting was day, which 
was deposited in a particular spot, and was used by the defeudanis 
in manufiLoturing bricks for their works on the line. At the trial, 
Coleridge, told the jury that if they thought the defendants had 
in view the removal of the clay for the purpose of making brickie 
that paH of the case c&me within the meaning of the 19th seotion ; 
but he directed them to find a verdict for the defendants on the 
plea of setoff, which was proved, inasmuch as he thought the Act 
did not apply to the case of a sub^oontractor, and he guvo the 
plaintiff leave to move. 

The following is an illustration of what will amount to i>ay« 
meat of wages contrary to the Truck Act:—An artificer to whom 
wa^i were d)b was paid by his master by means of a note for 
in good^^thc master knowing that the payment would be 
;&de in goods, and not in the current coin of the realm. Tho 
agent of the master delivered the goods in obedience to the note, 
and the master was convicted before the justices of an offenoo 
under tho I & 2 W. 4. c. 37. Although the place where the 
goods were delivered was not within tho jurisdiction of the jua* 
ticos, on a case stated by the justices for the opinion of the Court 
of Queen's Bench, it was held that tho conviction was right, as 
under tho circumstaocos the offence was eomx>lete when tho note 
was given.' 

^ Aslklenioitli v. Draiy, 2S L. J. M. C. fi. 
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AoccpTAltOR of cimtrMt by lottor, 4. 

AcceMonet io extra works, 212. 

Aooouot of extra works, when to be rendered weekly, S2 ; whatlo be iooluded 
mit,d2. 

Aoeount, refereDOe of toaiten of, to arbitiatioD, 46, 47. 

Action on aoootraot, form of it, 16 ; Court may atay aftor rabmUeioa to arbitra¬ 
tion, 46 *: when not, 46 : lo reapeetof oneta of arbitration, 68; for damagoa 
by repreeentative of deceaaed pereon, 106 : wbeo It must be oommetioed, 
106 : how brought, 105 ; ioM uuet ^ pro?od, 100. 
loaal workl^ written direotione ae to, 22, 81 ; when to be^ven, 82. 
liog ownere.rlAti of, 86 : liabilidee of, 87; bow, when iho property orl- 
inuly belontfej^ one owner, 80 ; toeupport from adjacent eetato, 12. 
blitration of uaiS by arbitrator, 40. 

.fldavita, when they cannot be received by an arbitrator, 60. 

Affirmation, power of arbitrator to coinj)^, 40. 

AgreemenU, aee Contraote. • 

AHowaocee to witneaeee before arbitratore, fO. 

Alterations in contracts, rules to>bo obeervod In respect of, 20, 23, 24. 

Amendment of award, 60. 

Appointment of arbitrators, 46; by the Court, 45 ; of umpire, 68. 

Appointioeot of umpire, form of, Ot. 

ArbitraUon, reference a condition precedent, 8. 

Artntraiion, the submission, 44 : power of Court to stay action after, 46 : when 
not, 46 : when the Court may order a reference, 46; jurisdiction of Courts 
cannot be ousted by a reference to^ 47 » how, when not had reoourae to In 
terms of submission, 46; Mubmission not leroked by bankrupts, 48 ; the 
witnessee, 48 ; dea^ of party to, 60; appointment of umpire, 63; how, if 
procured by oomiptiOD or undue means, 65 ; under Companies Clauses Act, 
69; Land Clauses Act, 71 ; BaiJway Clauses Act, 85 ; foms of bubmis- 
lion, 66, 69. 

Arbitrator, appointment of, 45; by the Court, 46 : powers as to swearing wit- 
newes, 47 ; clauses in submission denwatory to powers of, not valid, 47; 
their power to administer oath, 49 ; ruira as to taking eridenoe by, 49, 61; 
how, if they refuse to examioe a witness. 49; their powM and dotiss, 60; 
BO distinctioa beiweea legal a&d other, 50, 68 ; substitution ci, m deed, 60; 
conduct of, in taking erideooe, 61 ; must be nnbiasaed, 62; wbsn they 
may reject evidence tendered, 52 ; when they may proot^ sx ports, 68; 
their aatliority as to questions of law and fact, 68; their umpire, 54; whm 
the award oi, may he stated in tbe form of a mcial case, 56; remissloD of 
matters to raoonridmtioQ 65, 59; bow. wbea they osoeod thrir autho- 
rifcy, 66; how, if tbe award be ooetvaiy to law *66; if lawyers, they are 
to be judgss of law and of iaot, 57: most find in the afflnnativeoriisgative, 
67; non-attendance of, 58; how, if they do not agree, 68, 69; how, as to 
dnding on each issue, 59; their eignatures to the awa^ 63; how. If they 
mfif ft in it, 66; cannot award sum for thoir ocets^ 67, 66; ebolee 

of, 69. 

Architects, aatbori^ o( to order extra WMks, 88; not their una) preotioe to 
make out bi^ of quantities, 92. 

Afuas to houses liability fiw injaries rseoltlBg firon Uwir not being praperiy 
fenoed, 107| 
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Alwdt bow, wboo unoeitidii, ffi ; wbeoW bo nade, 56 ; whoa itnaj boetatod 
lo Ui« form of a ipocUl omo, 55 ; in whai form exproMd, 55y 61; muit 
be certain and eonohuive, 56, 59, 61; it mav be gora in part and bad in 

R 56 \ none but partlea to it affect by ^ 56.115; fixity of, 66, 57: 

if it be oontn^ to law, 56 ; la oopcinaiTe ae to amount of damitfee, 
57; how, if the arbitratore do not agree, 68 ; bow, if umpire rtfuaei to hear 
evkienoe or to eaaroine new witoeeMi, 69 ; when it may be equivalent to 
the verdict of a jury, 60, 61; when void for uncertainty, 62; what it 
ahoukl embrace, 62 ; how to be aigned by arhitratore, 63 ; bow made by 
umpire, 63; publication of it, 63; when it la complete, 63 ; enlargement 
of Utne for making, 63; when it may be enforced, 64 ; when final, 64 } 
application to Court to eetaalde, 64; bow, if procured by corruption or 
undue means, 65; how, If founded upon enuneoue judgment upon facta, 
65 ; or exceea of power, or mietake. U6 ; when motion to aet It aside must 
be made, 65; how, if oommunicadona take place between one of the 
and the referees, iB; bow if there be a mistake in it, 66 ; bow in 
aurpriae, 66 ; when It oannot be impeaebed, though informall 67 
67, 68. 


BaNKatiPTCT law, right to materiala under, 19. 

Bankruptcy not a revocatioo of a aubinieaioo to arbitration, A. 

Bill of eaebas^ of joint-etook company, how drawn, 26.^ 

Bill of <iuantJtiea, liability of employer for, 28 ; when prRed, with whom 
sited. 31; whoee property it rernmna, 81 ; usage as to making out, 92. 
Breach of contract, 12. 

Butty collier, what la a, 125. 


OARrxMTXRa* toola, trover for, 116. 

Case may be ordered to be stated for opinion of Court in reapeot of arbitra> 
tion, 46. 

Certificate of engineer and cemdition precedent to a contract, 6 ; of arohiteoi, 
7; when not sufficient, 22. 

Child, compensation to, for death of parent, caused by negligence, fro., 105. 

Cbuice of an arhitrmtw, 69. 

Combinadona of masterv and of workmen, 116; the law in relation to, aa ex¬ 
plained by Erie. C. 1^. 

Coxnpanice Clauses Acts, arbitrations under, 69. 

Compeqaadou for preparing plana when party not employed to carry out works, 
93 ; fur plans not delive^ in dme wrougb fault of carrier, 94; for inauffi- 
cieut wo^maosbip, 96. 

Competency of servant^ when maaten not bound to warrant, 98. 

Cmpetidons, bow when auccetsful party not emploved to oarpr out works, 98; 
terms of the announcement for, should be carefully examined, 94. 

Gono^ment, efieet of, with reepeet to a contraot, 1. 

ConditioD precedent to a contra^ 6 \ certificate of engineer, fro., 6; of arebi- 
t^i 7 : re fe renoe to arbitiatfon, 8; aa to weekly account, 32. 

Condidoni ^contraot, caution as to waiving, 4. 

Coosider^lone to a contraot, 1, 4. 

Con^racy to deter wefktatuk fkno their employment, 117 ; to raise rate of 
wages, 119,121. • 

Centiaota wHb joint-stook com pan tea, bow mada^ 26. 

Ooatraots defied, 1 • meet be made without fmud, 1 ; how in rsepeet of mis- 
repreoentsdoPi, 1 j repudiation of, when fraudulent, 2; bow entered into, 
3; ezecutioa if, 8; eaadon with mepeet to entering into, 3; watvii^ 
eondttiont of, 4 ; by lettem or oorrei^cndeBae, 4 ; mutwUy neeemiiw, 4 ; 
how eons t rned, 8 2 stamps 5 ; ooemtione preoedent, 6 ; w^ver or, 3; 
Uablfity lb itfp^ it, 9; eoveoants, 10: immled ooveoant^ 11; payment 
of tnetelnMols under, 13; bvaacb of, 12 ; eflbot of forfeitve cknee, 15 ; 
foni of aedott on a oonCvact, 36 ; enfofwsoeot of, tboneb reerinded, 17 ; 
the eMwee of a cootraol, 17; wbmi do^ 28 ; oondidon of, as to rw 
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turn of 17* IS; ooutraotion of, uudor boDkiuptoy Uv m to 

right to nAtori&ls, 19; how ontorod into, dU ; osoontion of works not 
within, 38 ; of idenoo of, in oUimt for exte work, 34 ; for work in mnio- 
rUli BuppUed hy Another, 35 ; fbr eetisiAtod prieee, 35 ; bow when not Ad¬ 
hered to in reepeot of exeontioii of worke, 35; UAbiJity of luh-conifAotor for 
hroAoh of, 06 ; of infent on a oonUnei of hiring, 113; bow, when workuAn 
in inoompeteni, 114 ; there moet be mutuAlitj, 114. 

OoDtracte with ooiporAtloni, 20; dmoger of depArtiog from the iCriot teroiB of, 
illuatrated, 21 : bow exeeut^ 23; Altentiona or vAriAUoDt in, 23, 24,25; 
exceptiona to the generni rule aa to euoL ouatzmet^ 25, 26, 27, 23, 30; 
mutuelitr in, 30, 

Contmotor'i bond, lUbnitT under, IS. 

ContrACton, liAbllitj^, for dAmige Id execution of wo^e, 94 ; 5>r innuffioieni 
workmAOAhlp, 96: wheo prohlUtad from pAyoent of wtgee in goodji by 
Truck Act, 124, 126. 

Ooiutructlon of oontrActe, 5; of Ucenoe to dig or quarry eione, 19, 

Oorporatioiu, contncte with, 20; exeeutioo of, 23 ; ezueptiooi to tUe general 
rule A«^ 25, 26, 27, 28, 30; mutuaUty in, 80. 

OorreBpondence, contmcte by, 4. 

CoaU of arbitratlone, 67, 68. 

County Court, iwfhrenee to judge of, m ArbitrAtor, 46. 

rt OiiaooJg, juiiediction of, over arbitraiura and Awarde, 47 ; In mattera 



power of, to \d9t a reference to ariutratioo, 46; juriadlotioo of, cannot 
ouated, 47 ; juriedlclinu of, in matUue of au aeArd, 65. 

CoTonant in a reforonce to arbitration to ouet jurwiiction of Courie, void, 47* 
Covenanta to a contract, 10 ; aa to carrying on tmdea in private liouaoe, 10; 
when nut waived, 10 ; linked oovenante, 11. 


Davao B, moaaure of, in breach of contmct, 13, 18 ; UaWlity of oontrecton for, 
in execution of workn, 94. 

Damagea, an award b concluaive aa to amount of, 57 ; duty of arbitrator aa to 
deciding, 58 ; contingent, when not neowary to aaecM, 61 ; liability In, iu 
CAM of death of party injured. 105; muaeuro of tliom, 103. 

Day work, meaning of, In reapect of extra woiha, 33. 

Death of (Arty to a aubmlaaion, 50 ; wheo eubniiMl'm not revoked by, 48. 
Death of jiarty iojured, lialnlity for daiunget in caee of, 105. 

Deaitriga according to uaagea of pmfeaKiona and tradee, 02. 

Demaiof] of arbitrator, how expreesed, 55. 

Decorations of lioueea, injuriea to internal, by execution of worka, 41.* 
Detention of materiala under a contract, 16. 

Deterring workmen from work, 116. 

Differeucee between inaatere and workmen, 109, 

Dilapidatiuna, when matter of account, and may be referred to irbitratioii, 48. 
Documenta, when production of them cannot Iw oomtieUed, 49. 

Draina from adjoining houaee, right of ownera to, 43. 

Duplicate of oontracte, 3. 

Dutiee of arbitratora, 50 ; of umpire^ 53. 


ELiMBSVe of a contract, 1 

Eoi^yen. liability of, for injariei to aervADteand other persona, 97. 

Enforcement of contact, not when fraudulent, 1. 

Enforcement of reeclnded oontracfc, 17. 

EnUrgeMnt of time for makiiig award, 65, 63j form of ii, 91. 

Entering ioto oootracta, bow, 3. 

Estimate of worfc% how wheo Incomci, 93. 

Estimated prioss, eontraota for work to be doosupon, 35. . . ^ t. 

Evidence, how to be taken by arbittatom, 49 ; as to T^ue, 49; not to be tsksn 
b.luBd(b» bidwofpMti*, #1} pMto. to th. CMM, 5* ! •b«i it Mjr 
b. toi.cttd, M ; M to intontion of wUtnton in nokioK thrfr bwmJ. KO ; 
whoq ri^tlT nooiood by wblOtoor, 9%; of Mbitr.ta.'i dMilooiu 

i^oiiUiog, p6. 



Babitttj fbr tooidMite wk«& voi property feseed, lOT; bow when 
^wre ii ft rtgbi of wftj» 107. 

Thtmmiafttiofl of potties to o sabtniseioii, 49. 

SaoetttloB of mtrftcts, 8; whb oorporotioos, 98, 85; oxeeptioos to the 
genml raiot 88; how in the emse of joint stock compenies^ 86 ; bow 
when the woiki bterfsre with rights of third pftriiee, 40« 

Execndoo of woriti not within oonirmet, 88. 

Bxtrft works, dsngsr of deperticg from terns of coaimct in rsepeet of, 81, 
84, 88; ihonid be executed ocoording to terms of contract, 81; orders for, 
how expressed, 81; aeeessones te^ 82 ; when the order should be obtsloed, 
82 ; nils with regard to, 88 ; weekly account of, 82 ; what to be included 
in j object of it, 88 ; authority of architect toonlcr, 88 ; proof of contract 
In oases of, 84 ; recovery of viJiie of, 88. * 

Tm of an aihitrator, how st to tbe amount, 67 ; how recovered, 67; how if 
sxoessive, 68« 

Fencing to works, liability for accident occasioned by neglect of, yh. 

Finality of award, 56, 87 ; of arbitrator's decision as to admwion of evi* 
deooe, 66. 

Forfsiture clause in builder's contract, 18. 

Form of action on a contract, 16. 

Form of an award, 88, 61. 

Forms of cuhmiswon to arbitration, 86, SO ; of appcintinAit of an umpire^ 
of onlsrgement of time for making award, 91 ; vt notice to produHh 
papers, 01. 

Fraud, when it vitiates a contract, 1 ; when not, 2 repudiation of fraudulent 
ocntraci, 2. » 

Gas Compavt, injury caused by worke of, reference Is regard to, 60. 

Qlen's Law of PuLUc Health and T^ncHlOovcrMnient, referetioeto, 88. 

Goods, payment of wages In, prohibited under Truck Act, 184. 

Goods, purchase of, sulgecl to approval of arcbitect, 86. 

Ground, right to support of buildinn on, from adjaoent strata, 42. 

Guarantee of arohitect in matter euXinii^ to him on a refer ence, 82. 

Houdats of workmen, custom as to, 116. 

House, liability in respect of shoring up, during alterations, 87 ; right to support 
of, fVom adjacent strata, 42; bow in ScoUand, 48 ; drains from, to adjoin¬ 
ing houses, 48. 

Husband, oompensation to, for death of wife caused by Diligence, 105. 

IvnACnVEKT of award made cookmry to law, 88. 

Ijnpbed coveoanta, 11. 

Incompetent workmen, when wiotract with, may be rescinded, 114. 

Incorrect estlmatcc, when surveyor not entitled to recover for, 98. 

In&at, liabili^ under contnci of hiring, 113. 

Ii^Juriei to buildings, 86; to party walfi, 39; to internal deoormUons, 41. 

lj\]urtee to servants, and others, liability of masters for, 97; resulting frem 
placing materials on private road, 101; resulting In death, liability in da¬ 
mages, 108. 

Initsimcn^ payment of, under a contract, 12. 

Interest of arUtrator in matter submitted, will vitiate tbe award, 82. 

Internll deoorationi of housee, itguries to, 41. 

IntimidatioD of woikmcn, 117. 

Insufioieat woikmanstdp, liability of oontracter for, 96. 

Joxvt-Sffoca CowSAfTit, oonbaoU wtlb, how made, 26. 

Jadg% power of, to order a referu&oe to arMtiwtion, 46; referenoa to, of 
Omu^ Court, 46. 

JuriiAsIloft of Courts eanuot be ousted la a te fo rsnee to arbitration, 47; in 
matteiu of an award, 65; ss to anroupt of nMirater^s foes, 67. 
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Jnrj, when na nwnrd mhy be eqtti?»kDito tUTenUei ef 60^ 01. 

Laitos CUoMi Ao^ irlntr%Uoni usderj 71* 

Idkw, rrfemee of qaeidinii of, to en eiUtJ»tor, 53; bow when * wietake if nude 
in e Mint of^ 50; how if no enverd be oontrei^ to, 55. 

Leeve ikna licence oennot be pleedad to breech of oontreotj i3. 

Legei erlntreton, no diftmetion between them end oibert, 50, 58 ; eiw Judgei 
of lew ee weil ei of fect» 57* 

Lettei^ ooDtreotc bj, 4. 

LUbility of eurety under oontncUn^t bond, 13; of enployer for Uking oat 
queoUtiee, 28 ; of owner of nuooui hoofe, 87; of oootreotore for demege^ 
04 ; offlub-contrectorc for breeob ofoontre^ 06; of oontrecton for iMufl- 
cient workoienehip, 95; of meetere for injurlee to cerventc, end otharc, 
97; of owners of property. 108; of eab-oontnotorB, 97, 104 ; for demigei 
in oese of deeth of perty injured, 105. 

Lieenoo to dig or quarry atone, oonstnotion of, 19. 

Iden, exer^jM of right of, by woricaxen who bae espooded labour end meierieU 
onohelUl, 115. 

•Lot, eppoinUneat of umim by, 54. 

MeAnfl, lUblli^ of, for imurlee to eerrents end oibm, 97 ; where not, 99 ; 
^^ouod to teLe reeeoneble precnutions to ceoure cefety of workmen, 100; 
how, where inj^y oooeaionw out of course of etoploy tnout» 102. 

Kaeiersend workm^ diflerenoee botween, 109; bow, if tbe fervent be under 
effo, 113 ; oomiunetione of, 115. 

Meteneli uned under e ooutrect, return of, 17 ; action for detention of, 18 ; 
right to, under bankruptcy lew, 19 ; contre^ when cupnliod by enother 
to contractor, 35 ; purchsM of, iobject to approvel of erobiteot, 85. 

Mattere of account, r^erenoe of, to erbitretloQ, 46, 47. 

KcMure of damage in breach of contraot, 13, 19 ; tor injury reeultiug from 
deeth of party caueed by wrongful act or default, 109. 

Mineralc, ownuru of, bound to tuppori lurfeoe, 42. 

Miiconduct of arbitrator in takiag evidence, 61. 

Mitfreprecentation* in reepeot of oontnote, 1. 

MUtake In awar^ 66. 

Mode of conducting arbitrations, 50. 

Molestation, wbat eliall not be oonridercd as, 121. 

Motion to set aside an award, when it must be made, 65. 

# 

Nsoliosncs, liability of emnloyen for injnriei occasioned by, 95 ; how, whun 
the injured person is guilty uf, 101, 206 » how, when not in the course of 
empioyinent, 102 ; bow, when wo^ not feno^, 107. 

Noii*atMndaDoe of arbitrator, 53. 

Kotice, before pulling down wall, when not necessary, 89; by arbitrator 
bcfbrs atusndlng award, 50; to produce papers b^ore arbitrator, form 
of, 91. 

Nuisance from ruinous house, liability of owner for, 37; for injuries ooearioned 
by, 107. 

Oath, admin Utra^on of, by arblUabir^ 

Objections to an award, grounds of, mu4 appear on the face of It, 56. 

Ohciructton, what shall not be conaidered as, 121. 

Ounces against Masters* and Workmen’s Combioaticai Act, 117* 

Officer of Court, reforenoe of arbitration to^ 46. 

Open contraot, action upon, 35. 

Orders for extra work# should be in wrHing, 81; how exprsmed, 81; jsooea- 
•oriel to, 32; when to be given, 82 ; anthori^ of arobtieei as to, 88. 

Ousting jnris^ctioQ of Courts u arefereaoe to arbitration, iiligil, 47. 

Owners of adjoining prsmisss^ rights of, 86; liabihrisi of, 87; how, when 
originally tlie pro p er ty of one owner, 89; of minerals, boond.to sepport 
ouAoo it gmand, 42. 
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OwAM of prop«ty» liirfiility in retpeci of iqjuriei by worki, 103. 


PAPtU, fbm of ootioe to product, bcfbrc trbitntor, 91. 

PMtitB to 0 fubouMioB, tfUflUBotion of thezD, 49 ; none otbon Affooted by 

%wwd» 66 . 

Party waIU| 30 j llabOitj of tciiAat in commoo, 89; right to nnderpiQ, 39 ; 
\ow, wban third havo a right to the wall, 40 ; ii^unei to internal 

deooratioDi by pnlling down, 41. 

Payment of iuetalznente under a coniraot, I '*; for eatrA worice, 81. 

Payment of witfee in goode prohibited u^er Truck Act, 184, 

PImu, bow, when they are accepted, and author of them not employed to 
carry oat worbe, 98. 

Powera m arbltratore, 60 ; elaueee In cubmieeion derogatory to, not valid, 47« 

PrioM, how ehown by the bille of quantitiee, 81; oootract for worki on eeti- 
mated prloei, 86. 

Private roaa, injury reiuUiiig from placing materiale on, 101. 

ProduoUon ofdocumente, when not compellable. 49. 

Profee^ni, dealing* according to ueagte of, 98. 

Promiieory note of joint itook company, bow made, 83. 

Property in materi^ under baukruptoy law, 19. 

Pubuoatlon of award, 63. 

Purobaee of materiaU, etipulaUon on, ai to approval of architA, 83. 

QuAKTlTlBA, usage of arohiteota ae to taking out, 87, 92 ;^ymint for, 28 i blM 
of, with whom Uepoeited, 31; the property In Uiem, 31. 

HaiLwar Cbuiei Act, arbiirmtioni under, 3^ « 

Bate of wagee, mevUngt for coniulMng upon and deteituining rate of, not un* 
lawful, 119 ; conipiracy to raiee rote of, 119. 

K^exaniination of witneeiee by umpire, 59. 

Hefereoce to arbitration when a ooodition precedent, 8 ; of matters of ac- 
count, 46, 47. 

R^ection of evidence tendered on a reference^ 53. 

Rmuneration of arbitrotora, 67 ; bow recovered, 67. 

Repreeentatinni in respect of controcta, how, when fraudulent, 1. 

Uepresentative of person killed by wrongful act or default, right of action by, 
103. 

Repudiation of fraadnleni contract, 8. 

Reeoinded contract, when it may be enforced, 17 ; rigbta of adjoining owner*, 
86 ; t6 support from adjoining boueee, 37 ; from adjacent atroia, 42. 

Bsitraint of tz^e, contracts mutt not be in, 214. 

Keturn of materiala used under a Oontraci, 17. 

Revoking aubmiaeiona to ari>itration, when nc^ 44, 48; of appointment of arbi« 
trator, 46. 

lUght of aotion, when it may be reetr^ned in a nference to arbitration, 47* 

Rmooui houaes when a public nuiaance, 37. 

Buie of Court, submiaaions to arbitration may be made a rule of, 44. 

Rule of law vrith regard to ityoriaa to eervaots, 97. 

Bulee to be obaerved in contraeta, 80; with regard to extra wo^, 88. 


Satrt of workmen, reasonable precau^na to be taken ae to, 98. 

Scotland, ownere of booeee in, iMund to maintaui their property aa a anppor. 
to floors above them, 48, 

Serranti, UabUi^ of maeten lot bjuriee to, 87 ; of maaiers for imuriea ooea- 
eioned by, 98; maatss not bound to warrant eompetenoy of, 98; wbe 
they may decline to v^, on aooount of penonal danger, 98 ; how, whtr 
bjnry is cawed by IUlew*«rTant, 98. 

Setting aeMe awa^ 64; grenade for, 66. 

flettlemwt of dlArenwe between maeten and workmen, 109, 

Shoring up hooee% fiabiUty In rsepeet of, 87, 

SgUalnra of ar b itrot o n to award* 66. 
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Sped«l oMe» wh»n ui ftwvd mftj (m iifttad ia opiiioii of 

^b« Cottrty fif. 

Spe^ofttiotty «b«n it tuy be itoflap^d, 0. 

Btohfl, lioenoe to queny, oonttraodoD ^ 19. 

SurpHoe no ground for ■ettiog Mide nn owerd* 60. 

SUmpt to conbncUi 5 ; to ■podficntioni^ 0. 

StrikOBf Uw with reepeot tO| 191, 

Subminions to nrbitmtioo^ how^ 44; when not rorokod by doetb or bonk- 
roptcy> 40. 

BubmMon to exbitrntion, fonn of, 60, 00, 

Sub-ooatnurton, linbility ot, for bwncb of eoatnot, 00; for iiguriei oootiiosed 
in the ooune of their employment, 07, 104. 

Support of ndjoining houeet, right of ovnere to, 07; how, when hoosee origi- 
oeily the property of ooe owner, 00 ; from e^KAning uU, 49; how In 
SooUnnd, iz, 

Surfeoe of^roond, right to aapport of. when exeereied for mioemla, 4^. 

Surety un^w oontreetor'e bo^ iUbility of, 10. 

Survey ore, %keir evidence m to vnlue, 40; in whni eeeo not entitled to reoover 
for their ewvicee, 93. 

Sweving witneeeee, power of nrbitntor m to, 47. 

ra out qui^t^ uwige of nrehiteciii u to, 97. 

It in ooromoQ V pnrty well, liebUity of. 00. 
ideri for worki, mw when ecceptod, but pereon tendering not efterwerdi 
employed, 08. 

Time, when It it e queetion for * jury u to the reaeonebleneei of, 17 ; when 
not en eeeentiel pert of e oontmot, 93 ; for meking ewerd, 33 ; vnlergemeDt 
of, 06, 03 i witbin whet, epplioetiun oiey bv mede to Court to mi elide en 
ewerri, 64 ; form of enUrawent of, for making ewerd, 01. 

Trede, oontreeii in metremt of, vmd, 114. 

Trmdei, deelingv eocording to uNgee of, 03. 

Tredee unions not afiected by combination Uwi, 117. 

Tradeimen, ceutinned ei to entering into oontmcti, 3. 

Trover for eerpenter'i toole, whet demegee may be rocovered, 116. 

Truck Act, 124. 



Uhfiak, how appointed, 63 ; when he may enter upon the reference, 63. 65 ; 
muet decide the wh<^ queetion, 60; how. if he refuM to rehear evidence 
or to examine new witneetee, 60 ; when he may make hie award on ^he 
notee of the arbitraiorv, 59 ; when the Court will set it eeide, 63; bow, if 
award be procured by oorruption or undue meane, 66 ; form of appointment 
of, 01. 

Uncertainty of award, how ineueh eaee, 61, 56, 69. 

Underpinning party walli, right tOy 09. 

Unctamped ooiitracte, 5. 

Ueage of arebiteete ae to taking out qnantiUae, 97. 

Ueagee applicable to particular trades, dedinge in aoeordanoe with, 03. 


Vattrs, evidence SI to, 40. 

Variation! ra contraot4t mlee to be obeerved in reipeeto^ 90, 90, 94. 
Ver^ct of a jury, when an award may be equivalent to, 00, 01. 


Waose, meetingu for conealting upon and detonniaiog rale ot, not noiawfht, 
110 ; oooijnrmqf to raise rale 119; payment of, in goo^ proUldted 
under Trutt Act, 194. 

Waiving oonditioiie of contnot, 4; of eonditiooi yrenedit, 0; oorenaoto to a 
contract, 10. 

WUU, when notice of intention to pull down, not neeMwy, 09; right to na* 
derpin, 00. 

Weekly aeoout of extra wcvfca, 00i wfani to be indoded ii| 69, 09; oUeet of 
it, 89. 
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i» 0 <olM 0 i| ior, 18; Kpw, whoa Boi in oOBftemity with, 
tics •fr nm toioi^M with righti of ^ivd parto, 40. 
Ikhiiitj for diODikfM iif oaob oom, i07« 
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.Woi^^MNrij 

Wfiliafii BMi hoJboUoo of tlm oMmt ho oompollod, 48. 

WfMm obootfoM how oonolrBod ift o ^mMot, %%; for oiim woikfs In^* 
toy ofobtMiftg, 81; how oxprototd, 81 ;jrhon^to bo ohtoia^bM* 







